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6 ." On or about July 20, 1982, Plaintiff's president was 
advised by the Virginia District Office of the Internal Revenue 
Service that the Contractor had filed a claim for a refund of the 
taxes paid in 1980 and 1981. Plaintiff's president advised the 
District Office of the facts as alleged herein, and that 
Plaintiff objected to the Contractor's claiming or receiving a 
refund for said taxes which, in fact, were paid by Plaintiff. 
The District Office advised, however, ~hat nothing could be done 
administratively to prevent the Contractor from receiving said 
refund to which, the District Office concluded, the Contractor 
was entitled as a matter of law. 
7. The Contractor's claim for said·refund is inconsistent 
I 
with the obligations undertaken pursuant to the Contract and 
pursuant to contemporaneous and subsequent oral agreements and, 
accordingly, the Contractor is in breach thereof. 
8. Plaintiff ·verily believes that the Contractor has or 
will receive said refund from the Internal Revenue Service and 
that the Contractor has or will appropriate said refund to its 
own use, notwithstanding the fact that Plaintiff transferred said 
monies to the Contractor not as compensation, but for ultimate 
payment of said taxes on Plaintiff's behalf. 
9. Upon receipt of said refund, the Contractor should, in 
equity, pay over said refund to Plaintiff so that Plaintiff may 
use said refund· to pay the taxes aforesaid. In the alternative, 
upon receipt of said refund, the Contractor should, in equity, be 
compelled to return said refund to the Internal Revenue Service 
to ·pay said taxes. 
10. Plaintiff verily believes that the Contractor owns no 
assets or property, that it is conducting no business whatsoever, 
and that it has or will have no income from any source whatsoever 
except for said refund. 
11. Plaintiff has no adequate remedy at law and will suffer 
irreparable harm if the Contractor is not compelled either to pay 
over to Plaintiff the amount of said refund or return said refund 
to the Internal Revenue Service. 
WHEREFORE, Plaintiff moves that the Court: 
(1) Declare that the Contractor is in breach 
of the Contract and contemporaneous and subsequent 
oral agreements entered into between Plaintiff and 
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I 
the Contractor; 
(2) Impose upon the Contractor a consrructive 
trust in favor of Plaintiff for the amount of said 
refund; 
(3) Enjoin the Contractor temporarily and 
permanently from appropriating said refund and 
compel the Contractor to deliver said refund to 
Plaintiff or, in the alternative, compel the 
Contractor to return said refund to the Internal 
Revenue Service; and 
(4) Grant to Plaintiff such other and further 
relief as equity and the nature of this cause may 
require. 
Counsel: 
White, Elliott & Bundy 
P. 0. Box 8400 
Bristol, VA 24203-8400 
(703) 466-8400 
WESTBURY COAL MINING PARTNERSHIP 
By Seaboard Mining Corporation, 
Its Sole Ge ral Partner 
CERTIFICATE OF SERVICE 
I certify that on September ,gq~ 1982, the foregoing was 
served upon Defendant by mailing a copy thereof to John W • 
. McClintock, Jr., Esq., P. 0. Drawer 760, Richlands, Virginia, 
24641, and to 'Don Mullins, Esq., P. 0. aox 843, Tazewell, 
Virginia, 24651, its counsel of record. 
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ANSWER 
Fifed in the Clerk's Office Circuit Court of 
Tazewell County, Virginia. 
O~ldi,.} <.9 19.Pz.. 
~: ' ~ . .t{_ 2L4. J.-¢ Clerk 
Comes now Defendant, J.S. & K. Coal Corp., by Counsel, 
and for Answer to the Bill of Complaint filed herein, states as 
follows: 
1. Defendant neither admits ·nor denies the allegations 
contained in the first sentence of paragraph 1 and asks for 
strict proof thereof. 
2. Defendant denies the allegations contained in 
paragraph 2 • 
. 3.· Defendant denies the allegations contained in 
paragraph 3. 
4. Defendant denies the allegations contained in 
paragraph 4. 
s. Defendant denies the allegations contained in 
paragraph s. 
6. Defendant neither admits nor denies the allegations 
contained in paragraph 6. 
7. Defendant denies the allegations contained in 
paragraph 7. 
8. Defendant neither admits nor denies the allegations 
contained in paragraph 8 as it is not within its knowledge as 
to the beliefs of the Plaintiff. 
9. Defendant denies the allegations contained in 
paragraph 9. 
10. Defendant neither admits nor denies the allegations 
contained in paraqrap~ 10 as it is not within its knowledge as 
to the beliefs of the Plaintiff. 
11. Defendant denies the allegations of paragraph 11 
and affirmative alleges that the Plaintiff has an adequate remedy 
at law. 
Now having answered, the Defendant asks that it be 
hence dismissed with its costs expended. 
McClintock & McClintock 
108 Marion Avenue 
Tazewell, Virginia 24651 
Mullins & Mullins, P. c. 
Tazewell, Virginia 24651 
Counsel for Defendant 
J.S. & K. COAL~ ~ r .LIIJ< - ~ By :L \J-1 V \A,;
0 .counsel.~ 
I hereby certify that a copy of the foreqoinq pleading 
was mailed to Mark M. Lawson, Esq., White, Elli~tt & ~undy, 
P. o. Box 8400, Bristol, Virginia 24201, Counsel of record for 
the Plaintiff, on the ).~'1.:::-~~~·..., ~-~~o~~c~o~u-n-8-e~~~~--------------
5 
0 R D E R 
This day came the parties, by counsel, upon Plaintiff's Bill 
of Complaint which requested injunctive relief pendente lite 
against defendant as more particularly set forth therein, 
reasonable notice of hearing having been given by Plaintiff to 
defendant. 
After hearing all of Plaintiff's evidence and upon 
Plaintiff's request for injunctive relief pendente l~te as set 
forth in its Complaint, IT IS ORDERED that Plaintiff's request 
be, and it hereby is, denied. 
It is further ORDERED that the transcript of the hearing 
before this Court on November 18, 1982, be, and the same hereby 
is, made a part of the record of this cause. 
The Clerk shall send an attested copy hereof to all counsel 
of record, and this cause shall continue. 
, 1983. 
Circuit Court Judge 
6 
Filed in the Clark's Office Circuit Court of 
Taz?ll County, Virginia. · 
Ci JA/ I IF 19~ 
Teste· 1 ,., /' ~.az::-J!. }IALI+ ~lerk 
PLAINTIFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 
Pursuant to Rule 4:9 of the Virginia Supreme Court Rules, 
Westbury Coal Mining Partnership (Westbury) requests J. S. & K. 
Coal Corporation (J. S. & K.) to produce copies of the following 
documents: 
1. All documents, forms, applications, correspondence, 
memorandum, or other writings sent to or received from the United 
States Internal Revenue Service during the calendar years 1981, 
1982, and 1983, regarding the. filing of federal manufacturer's 
excise taxes including but not limited to J.S.& K.'s 
manufacturer's applications for refunds of federal coal excise 
taxes. 
2. All documentation, correspondence, memorand~, or other 
writings between J.S.& K. and Westbury discussing the Contract 
.Mining Agreement entered i~to between Westbury and J. S. & K. on 
January 1, 1980, and, in particular, Section 13 of said Agreement 
relating to J.S.& K.'s liability to pay all taxes. 
FIRST INTERROGATORIES TO DEFENDANT 
Westbury submits the ~allowing interrogatories to be 
answered pursuant to Rule 4:8 of the Virginia Supreme Court 
Rules: 
1. The names and addresses of.all witnesses you intend to 
call on your behalf, either in person or by deposition, at the 
. -·. 7 
trial of this case, and state briefly the substance of the 
testimony expected from each witness. 
2. Please seasonably amend or supplement your answer to the 
foregoing interrogatory which becomes inaccurate or incomplete 
between the time of such answer and the trial of this case. 
Counsel: 
White, Elliott & Bundy 
P. 0. Box 8400 
Bristol, VA 24203-8400 
(703) 466-8400 
liESTBURY COAL MINING 
PARTNERSHIP 
CERTIFICATE OF SERVICE 
I certify that on April ~83, I served the foregoing 
upon Defendant by mailing a copy thereof to John W. McClintock, 
Jr., Esq., P. 0. Box 351, Tazewell, Virginia, 24651; and to Don 
Mullins, Esq., P. 0. Box 843, Tazewell, Virginia, 24651, its 
counsel of record. 
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Filed in the Clerk's Office Circuit Court of 
la;:~,.v-~11 County, Vir~inia. 
__ r..-I.J"Aj)'JJ Au...~i~/_-:;d~o....£1 ____ 19. f..$ T~~ -:_!__ ~ (}.A ~n~-~~~L~-~~~~~~~~~~~ 
DEFENDANT'S FIRST -REQUEST FOR PRODUCTION OF DOCUMENTS 
Pursuant to Rule 4:9 of the Virginia Supreme Court 
Rules, J.S.& K. Coal Corporation (J.S.& K.) requests Westbury 
Coal Mining Partnership (Westbury) to produce for inspection 
and copying at the office of Westbury, 1424 .Second Street, 
Richlands, Virginia, on the 9th day of May, 1983, at 3:00 P. M. 
(this time and place having been agreed to by Counsel), the 
following documents: 
l. All documentation, correspondence, memorandums, 
or other writings between or pertaining to J.S.& K. and 
Westbury referring to or discussing in any manner any contract 
or any contract mining agreements, oral or written, with 
regard to any mining operations by J.S.& K. from January 1, 
1978, to date, or any such documents referring to or discussing 
in any manner any aspect of the federal manufacturer's 
excise taxes or the payments thereof. 
2. All documentation, correspondence, memorandums, 
or other writings between or pertaining to any agent, employee, 
or independent contractor of.westbury from one to another 
and all documentation, correspondence, memorandums or other 
writings from any person, fir.m or corporation to or pertaining 
to, Westbury, its agents, employees or independent contractors, 
and all documentation, correspondence, memorandums or other 
.writings from Westbury, its agents, employees, or independent 
contractors, to any person, fir.m or corporation referring to 
or discussing any contract or contract mining agreement, 
oral or written, with regard to any mining operation by 
J.S.& K. from January 1, 1978, to date or any such document 9 
from or to any of the above referring to or discussing any 
aspect of the .federal manufacturer's excise taxes or the 
payments thereof. 
3. Any and all writings, contracts, letters, or 
agreements under which J.S.& K. engaged in mining operations 
from Westbury and any writings, contracts or agreements 
submitted to J.S.& K. or any of its stockholders, agents or 
employees, even though not executed by the parties hereto. 
Counsel: 
McClintock & McClintock 
108 Marion Avenue 
P. o. Box 351 
Tazewell, VA 24651 
~d 
Mullins & Mullins 
227 West ~in Street 
P. o. Box 843 
Tazewell, VA 24651 
CERTIFICATE OF SERVICE 
~/~ I certify that on April ~~ , 1983, I served the 
foregoing upon Plaintiff by mailing a copy thereof to Mark M. 
Lawson, ~sq., P. o. Box 8400, Bristol, Virginia 24203-8400, 
its Counsel of record. 
~0 
Filed in tne Clerk's ur.a \;WCUii liOUn o: 
Tazewell County, Virginia. 1t; I ; 9 li l.3 
Test . A&j dJ4.tr, .a,.aerk 
ANSWER TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 
Pursuant to Rule 4:9 of the Virginia Supreme Cou~t 
Rules, Defendant answers as follows: 
1. Defendant admits that it applied to the Internal 
Revenue Service for a refund of the federal manufacturer's 
excise taxes paid by it and produces herewith a copy of the 
application. 
2. Defendant does not have any such writing referred 
to in Paragraph i2 of the Request for Production. 
ANSWER TO FIRST INTERROGATORIES TO DEFENDANT 
In answer to the first interrogatories to Defendant, 
Defendant says: 
1. The name and addresses of all witnesses you intend 
to call on your behalf, either in person or by deposition, at the 
trial of this case, and state briefly the substance of the 
testimony expected from each witness. 
(a) Dennis Simmons, 10~ Suffolk Avenue, Richlands, VA 
{b) Bill Simmons, 106 Suffolk Avenue, Richlands, VA 
The substance of the te_stimony of both witnesses will 
be that J.S. & K. Coal Corporation paid the federal manufacturer's 
excise tax on coal mined by the corporation under the erroneous 
assumption that J.S.& K. Coal Corporation was required by law 
to pay the same, having been led to believe an~ so told by the 
agents or employees of Westbury, and will deny the allegations 
contained in Paragraphs 2, 3, 4, 5 and 7 of the Plaintiff's 
Bill of Complaint. 
:11 
·-
Counsel: 
McClintock & McClintock 
108 Marion Avenue 
Tazewell, Virginia 24651 
and 
Mullins & Mullins 
227 West Main Street 
Tazewell, VA 24651 
CERTIFICATE OF SERVICE 
Of Counsel 
I certify that on April o?9 , 1983, I served the 
foregoing upon Plaintiff by mailing a copy thereof to Mark M. 
Lawson, Esq., P. o. Box 8400, Bristol, Virginia 24203-8400, 
its Counsel of record. 
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( [Form 8431 
Claim 
If your claim is for an overpayment of income taxes. do NOT use this form (see Instructions) 
1123 
J Name of taxpayer or purchaser of stamps 
a 1 -~z~s~a&~K~c~a~a~l~C~nw.r.pyo~ra~t .. i~o~n~------~--------------------------------------------1! Number and street , 
; .... 1. Sn~ te 1 , 106 Suftglk Ayenue 1 ~~~~~--------------City or town, State, and ZIP code , 
Fill in applicable iteftis-Use attachments If necessary 
1 Your ~ial security number I 2 ,.Employer identification number 
_ ./' S4-10748Jl 
3 Internal Revenue Service office wheN retum (if any) was fllec 
Memphis, Tennessee 
4 Name and address shown on mum, if ditfarent from above 
5 Period-prepare separate form for each tax pertod 
From .19 .to March 1. 
7 Dates of payment 
March 31. 1980 $4,95).74 
8 Type of tax 
0 Employment 0 Estate: (iiExcise 0 Gift 0 Stamp 
9 K1nd of return filed 
0 706 0 709 bF] 720 0 940 0 941. 0 990-PF 0 4720 0 Other (specify) _.. 
10 If this claim involves refund of uciu taxes on sa10tine, speci •. : fuels or lubricatinc oil, please indicate your tax year for income 
tax purposes I 
11. ·Explain why you believe this claim lhould be aUowed and show computation of tu refund or abetllment 
We were sub;contractors for Westbur,y Coal Mining Partnership 
and since we were not the producer or the seller we were not 
liable for this excise tax • 
.. 
Under penalties of perjury, I declaN that I haw examined this claim, lncJudlnc accompanyina scheduln and stat• 
mcnts. a~ th~t of /7 knowl.qf and belief it is true, coi'NCt, and complete. 
. . ::>~ ~ f1.. c_o .6- t ~ Y"? · n . 
6 Slped .}3;,U'__L?_~atMJ ....al.anua.rlLL I - 19~ 
for Internal Revenue Service Use OniJ 
0 Refund of taxes illegally, erroneously. or excessively collected. 
0 Refuad of amount paid for stamps unused, or used in enor or excess. 
0 Abatement of tax assessed (not applicable to estate or lift taxes). 
S• instructions on bact. 
. #.r-. 
Dlrec:to,.s Shimp 
(Date received) 
Foma 843 CAev. 8-80l 
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(Rw. Auaud 1180) 
o".,.rtiMfttdtlleT__, 
lnt.fall Rewnve Sefticll 
... ( [formiGJ- ( 
Claim 
If your claim is for an ov8rParment of income taus, do NOT use this form (see Instructions) 
l f': · ·1e of taxpayer or purchaser of stam .. 
: _ J S & K Cgel Qnrpnratjan 
1! Numoer and street ·:. · 
i. Suite 1. 106 Suffolk Avenue • · J City or town, State, and ZIP ·code ~ 
1 Your social security number 
3 Internal Revenue SeiWce office where retum (If any) ... flied 
Memphis. Tennessee 
4 Name and address shown on retum, if different from above 
11%t 
5 Period-prepare separate form for each tH periOd 
From April 1, , 1980 , to Jyne JO. , 1980 Ia Amount to be refunded or abated f $ 6 I 096 I sa .- • , 
7 Dates of payment 
6/25/80 .$3.800.92. ?/15/80 $2.295.66 
8 Type of tax 
0 Employment O Estate: Q Excise 0 Gift D Stamp 
9 Kind of return filed 
0 706 0 709 PI 120 0 94o D 94_1 0 990-PF 0 4720 0 Other (specify> ~ 
10 If this claim involves refund of exciu taxes on aasoline, special fuels or lubricatins oil, please indicate JOUr tax ,ur for income 
tax purposes t 
11 Explain why you believe this claim should be allowed •nd show computation of tax refund or abatliidMnt 
. . / 
We 111ere sub-eontractors for 11Jestbury Coal Mining Partnership 
and since we were not the producer or the seller we were not 
liable for ~s excise tax. 
Under penalties of perjury. I deela,. that I have examined this Cleim, lncludlnl accompenJinc sdHtdules and state-
ments. .... to~-~· :e· ~ c;s;r"'~~:,_.· -com ...... 
Dlrectar's Stamp 
(Date received} 
Slped6y~..JJ · . . ~ DatJanuacy 26. ·- 1982.-
For Internal Revenue Service Use Only 
0 Refund of taxeS illegally, erroneously, or excessively coffee,~. 
0 Refund of amount paid for stamps unused, or used in error or excess. 
O Abatement of tax assessed (not applicable to estate or sift taxes). 
See instructions on bact. 
£ 1.4 
Form 843 CRew • ....,.. 
[11 171] 
J 
;-: I '" C· c· [1171] ..... [fomt IW3J· 1123 
Fo~ 843 Claim (An. Aqua 1180) 
o ... rtmeat 01 u.. treuu" 
ltdlttal breftue Servia 
If your claim is far an ~ent of incOme taxes. do NOT UM tllil form (see Instructions) 
J Name of taxpayer or purchas: nf stamps 
• J S & K Caa 1 .f.l:a..,J3)~wa...,r.~~a~..~t~~~~~iwOI&Iin..._. -~-----...i't.....---------------
. ·' 
1.
1! Number and street 
I 
~----~S~u~1~t~•~·l~1~J~o~6~s~v~r.r~a~l~k~A~v~e~nuuz·~e-· ________________________________________ __ 
City or town, State, and ZIP code <~ 
Fill in applicable arias-Use attachments if neceuary 
1 Your social security number I• 2 Employer Identification number 54-10?4831 
3 Internal Revenue Service office w..,. return (If MJ) wu filed 
J~ellP.Ris, IJ:e~essea 
5 Period-prepare separate form for ach tax period 
From • 19 tember 
7 Dates of payment 
8/8/80 $1.761.59. 9/ll/80 $1,828.18, 10/14/80 $1,139.65 
8 Type of tax 
0 Employment O Estate: 0 Gift 0 Stllmp 
9 Kind of return filed 
0 706 0 709 ~ 720 0 940 0 941 0 990-PF 0 4720 0 Other (specify) _. 
10 If this claim involves refund of excise taxes on psaline, Special fuels or lubrtcatinc oil, please indicate your tax year for income 
tax purposes 1 
11 Explain why you believe thla claim should be allowed and show computation of tax refund or abatamant 
. 
We were ~ub-oontractors tor Westbury Coal Mining. Partnership 
and aince·we were not th& producer or the seller we were not 
liable for tnis exci~e tax. 
Undar SMMitla of SMrtury. I dedare that I taave aamlnad tills delm. lncfudina accompanytnc ~In and stat• 
ments. and to the best at 1!!--knowledae )nd belief It Ia true. cornet. and complete. 
, }3; :u_-:;. i.:. f}9 Ca A- c t:fY]O 
Sl~ • • •• 1L.4.~11t ~ . ~~ .. ! .. -- Dated ~\l&a--. -=2....,6_, _ 
For Internal Revenue Service Use Only 
0 Refund of taxes Ulqally, erroneously, or excessively collected. . 
Diredor"a StamD 
(Date Neeh•acl) 
0 Refund of amount paid for stamps unused, or used in error or excess. 
0 Abatement of tax assessed (not applicable to estate or sift taxes). 
-----------------------------------------$.. instructions on bacJL. Form 843 (Rev. 1 80) 
.15 [1171] 
:... .. . ._., ... . .. ., . . ~-; 
.. " tl 171] ...... · .. -~· i':~. :.:~ :..-~ _ ... c 1123 
Form 843 
(bv. ~ 1980) Claim 
-· - ..... rtmeal of tbe ,....., 
.,...... ....... s.mc. 
H your claim is for an- iiiijiayn...t of inc:ame tuel,. do NOT 1118 this form (see Instructions) 
J Name of taxpayer or pun:haer- of ltamps 
' 1 S & K CosJ r'arpnration 
1! Number and street ·, 
i. Sn i te 1. 106 Surtolk Avenue • ·~ ~ . 
I Citr. or town, ~{ ~~ JJl. ~ . . .. ~r. ". _. ,L ·: .,~-: ~"f -: .,··. .. . ·~· •. ~,M:.-.-.tf R-t ~h1r.tndll ~· ·va. ~~41··~~.,. ··· .. ;• ':'1 ••. 
Fill In~~~. 
1 Your social ucurtty number 
3 Internal Revenue Service otllce- wheN retum (If any) •• filed 
Me~!lis. Tennessee 
4 Name and addras shown on retum, if dltfentnt from above 
5 Period-prepare •parate form for MCh tax period 
From .19 .1980 
7 Dates of payment 
.1(_:~(!: $e?l.J'', J ,, 1 /81 , s ~;]. 015-90. 1/27/81 $740.16 
0 Employment 0 Estate~ g Excise 0 Gift 0 Stamp 
9 Kind of return filed 
0 706 0 709 ~ 720 0 940 0 941 0 990-PF 0 4720 0 Other (specify) ~ 
10 If this claim involves refund of excise taxes on aasoline. special fuels or lubricating oil, please indicate your tax year for income 
tax purposes t 
11 Explain why you believe thla claim should be allowd and show computation of tu refund or abatement 
'~e were sub-contractors ror Westbury Ooal. tt.ining Partnership 
and since we were not the producer or the seller we were not 
~liable .for Jhis excise tax. 
For Internal Revenue Service Use Onlf 
0 Refund of taxes illegally, erroneoqs&y, or excessively collec~. 
0 Refund of amount paid for stamps unused, or used in error or excess. 
0 Abatement of tax assessed (not applicable to estate or gift taxes). 
See instructions on baclt. 
26, 19 82 
Director's Stamp 
(Date received> 
Form 843 (Rev. a...ao) 
[9 171] 
· 'ct 1111 •• ... [fOrm 843] .. n 
Fonn 843 
(Rev. Auelat 1180) 
o.;,..tn..it ol lh TNIIUIY 
lntltdt laaftae Sctvlce 
,_ 
Claim 
If your claim is for an oveijaJIIIent of income tues, do NOT use this form (see Ins~) 
J Name of taxpayer or purchaMr of stamPI 
, J S & K Coal Corporation 
- Number and street * i Suite 1, 106 Sutf'olJt Avenue··· 
I City or town. State, and ZIP code • · . ~ · Richlands, Va. 24641 ' 
· Fill in appllallle 1.m-u.. attachments If neceaary 
1 Your social security number I 2 Employer Identification number 54-1074831 
3 lnte""'t Revenue Semce ofllce where Ntum (If. any) - filed 
Memphis, Tennessee 
4 Name and address shown on rwtum, if ditfeNnt from above 
1123 
5 Period-prepare separate form for each tax period 
From January 1, . 19 81. to MarchdJl, II AmoUnt to be refunded or abated • 19 81 s J ·769.62 ~. 
7 Dj!t-, of pa~ent 
2t3t81 $720.32, J/19/81 $l,S43.SJ, 4/14/Bi $l,SOS.?1 
a Type of tax 
0 Em_Pioyment 0 Estate. Gil Excise 0 Gift 0 Stamp 
9 Kind of return filed 
0 706 0 709 ~ 720 0 940 0 941 0 990-PF 0 4720 D Other (specify) ., 
10 If this claim involves refund of excise taxes on auoline, special fuels or lubricatinc oil, please indicate your tax ~r for income 
tax purposes t 
11 Explain why you believe thia daim ahould be allowed and ahow computetloft of tu refund or abatement 
We were a· suo-contractor tor Westbur.y Coal Mining Partnership. 
and since we were not the producer or the seller we were not 
liable for this excise tax • 
. , 
Under penalties of perJury, I declare tflat I have examined this claim. lrteludina aecompan~iq Klledules and stat• 
manto. ·~~1ft<~ 1 m)r--artd ~~Y? lfuo, __, oacl-
Slpad ~---/'J.. ~,O •. r...r:.l. ~.J.ik:..;atM January 26 • 1~-
For Internal Revenue Service Use Only 
0 Refund of taxes illepfly, etroneously, or acessively Collected. 
0 Refund of amount paid for 1t1mps unused, or used in error or excess. 
O Abatement of tax assessed (not applicable to estate or gift .axes). 
See insttUctions on back. rorm 843 (Rw. 8-80) 
-
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Form 
[1 . 171] 
843 
Ul ... 
(tt.v •• Au.sullt 1980) 
Depa,.._t of the T,....rr 
lar.tlll a...nu. Senrice 
Claim 
1123 1 
~ 
If your claim is for an oftrp.Yment of i~ taus, do NOT uae '";'• form (see Instructions) 
J Name of taxpayer or purch-r of stampa 
• J s & K Coal Corporation 
1! Number and street 
'i Su1 te 1, Suffolk Avenue 
I City or town, State, al1d ZIP .. code lands Va. 24641 
, 
.... 
. . 
-Fiil In applicable ilems-C~ attachments If neceuary 
1 Your social security number 
3 Internal Revenue Service office where rwtum (if any) was. flied 
Memphis, Tennessee 
4 Name and address shown on mum, if different from above 
5 Peri~repare separate form for each tax period 
From A rU 1 • 19 81, to June :30 • .19 81 
7 .Dates of payment • 
st26/a1 . $1,60?.6?, 1ot1-ra1 $J,2?o.ss 
8 Type of tax 
0 Employment 0 Estate: iJ Excise 0 Gift 0 Stamp 
9 Kind of return filed 
0 706 0 709 iJ 720 0940 0 941 0 990-PF 0 4720 0 Other (Specify) .... 
10 If this claim Involves refund of excise taxes on auoline, special fuels or lubrtcatlnc oil, pfeau indicate ,aur tax year for i~~C:G~M 
tax purposes r· 
11 Explain why you believe thla claim should be aiiOYMCI and ahaw computation of tax refund or abatement 
We were a sub-contractor for W estbuey Coal .Mining Par"tnerahip 
and since we were not the producer or tbe seller we were not 
liable for this excise tax • 
• 
For Internal Revenue Service Use Only 
0 Refund of taxes illegally, erroneously, or excessively colleCted. 
0 Refund of amount paid for stamps unused. or used in error .,r excess. 
0 Abatement of tax assessed (not applicable to estate or gift taxes). 
SH instructions on ba~.J...S 
_f7}'. 
D'rector-s St•mD 
(D.te received> 
Form 843 (Rev • ....., 
[1171] 
I 
i 
.j 
___ '\o"1',_ --~·· 
----· ._. ------
. .• . . . 
1' [1171] ..... ~- C· [form 843] .• - . . . 
,..;. 843 
(RIW • ..,_1110) 
....... ;., a. ,....., 
t.ariiaJ 1 ....... Seftice 
Claim 
If your daim is for an ovWP8Jment of income tues, do NOT u• this form (see Instructions) 
J Name of t_ :.: · tyer or purchaser of stamps 
II .I S l. K c·oal Conoratign 
'! Number and street , 
i. Suite 1. 106 Suffo1k Avenue • · · · 
I City or town, State, and ZIP c:ade ~ 
l· R i~h, a,••u1a_. Va.. 24641 
Fill In applicable Jterias-Use attachments if necessary 
1 Your sociaJ security number 
. 3 Internal Revenue Service offtce wheN retum (If any) was ftlec. 
Mem'Dhis, ·Tennessee 
• Name and address shown on retum, if different from above 
1123 
5 Period-prepare separate form for each tax period 
From Jul~ 1 1 • 1981, to Sept. JO, 1
8 Amount to be refunded or abated 
• 1981 s 3. 286 63 l 
7 Dates of payment 
8/18/Bl 'S?z$7J, 9/8/81 $1,386.70, 10/15/Bl $1,012.20 
8 Type of tax 
0 Employment 0 Estate: 0 Gift 0 Stamp 
9 Kind of return filed 
0 706 0 709 iJ 720 0 940 0 941 0 990-PF 0 4720 0 Other: (specify) ~ 
10 If this claim involves refund of excise taxes on aasoline, speci~' fuets or lubricatina oil, please indicate your tax year for income 
tax purposes 1 
11 Explain why you believe thla claim shQuld be allowed and show computation of tu refund or abatement 
We were· a sub-contractor for Westbury Coal Mining Partnership 
and since we were not the producer or the seller we were not 
liable for this excise tax • 
• 
For Internal Revenue Service Use Onlj 
0 Refund of taxes illegally, erroneously, or excessively COIIICted. 
0 Re!Und of amount paid for stamps unused, or used in error or excess. 
0 Abatement of tax assessed (not applicable to estate or gift taxes). 
See instructions on Net. -
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Filed tn the Clerk's Office Circuit Court of 
lazewcll County, Virginia. 
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DEFENDANT'S FIRST INTERROGATORIES TO PLAINTIFF 
Pursuant to Rule 4:8 of the Virginia Supreme Court 
Rules, J.S.& K. Coal Corporation submits the following 
interrogatories to be answered: 
... 
1. The names and addresses of all.witnesses you 
intend to call on your behalf, either in person or by deposition, 
at the trial ~f this case, and state briefly the substance of 
the testimony expected from ~ach witness. 
2. Please seasonably amend or supplement your answer 
to the foregoi~g interrogatory which becomes ·inaccurate or .. 
incomplete between the time of such answer and the trial of this 
case. 
CoWlsel: 
McClintock & McClintock 
P. o. Box 351 
Tazewell, VA 24651 
and 
Donald R. Mullins, 
Mullins & Mullins 
Tazewell, VA 24651 
" 
CERTIFICATE OF SERVICE '· ,j 
I certify that on May 3, 1983, I served the foregoing': 
upon Plaintiff by mailing a copy thereof to Mark M. Lawson, Esq., 
White, Elliott & Bundy, P. o. Box 8400, Bristol, VA 
its Counsel .of record. 
Filed in the Clerk's Office Circuit Court of 
1' szewell County, Wrsinia. 
-~dl&~~~f_.;......,_l91!2 
Te&t~~ /J -~~1151ooio.......,;~~-. . ... .._..-~~, .. Y._ __ C1erk 
PLAINTIFF'S RESPONSE TO DEFENDANT'S 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 
Pursuant to Rule 4: 9 of the Virginia . Supreme Court Rules, 
Westbury Coal Mining Partnership responds to J. S. & K. 's First 
Request for Production of Documents as follows: 
1. The only documentation, cor~esponden~e, memorandums, or 
other writings between or pertaining to J.S.& K. and Westbury 
referred to in request number 1 is the contract mining agreement 
dated on or about January 1, 1980, and the cancelled checks paid 
by Wes~~ury t·o J. S. & K. Thee are no other documents in 
existence. 
2. There are no documents, correspondence, memorand~, or 
other writings in· existence which Defendant· has requested in 
paragraph 2. · 
3. There are no writings,_ contracts, letters, or agreements 
in existence which Defendant has requested in paragraph 3. 
4. Plaintiff agrees to allow counsel for Defendant to 
inspect and copy any documents relating to this case at 
Plaintiff's offices on May 9, 1983, at 3:00 p.m. However, the 
only documents in existence relating to this matter are the 
contract mining agreement dated January 1, 1980, and the 
cancelled ·checks representing payments made by Plaintiff to 
Defendant for mined coal pursuant to that contract mining 
agreement and counsel for Defendant already has inspected and 
copied these documents. 
Counsel: 
White, Elliott &. Bundy 
P. 0. Box 8400 
Bristol,. VA 24203-8400 
(703) 466-8400 
WESTBURY COAL MINING 
PARTNERSHIP 
21. 
Filed in the Clerk's Office Circuit Court of 
1 :t~f\~·~elf Cour.ty. Virginia. 
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ANSWER TO DEFENDANT' S FIRST INTERROGATORIES 
Pursuant to Rule 4: 8 of the Virginia Supreme Court Rules, 
Westbury Coal Mining Partnership, . by counsel, submits the 
following answers to Defendant's First Interrogatories: 
1. The witnesses who will testify for Plaintiff at the 
trial in this matter are: 
a. Mr. David W. Gannalo 
Westbury Coal Mining Partnership 
P .• 0. Box 210 
South Norwalk, CT 06853 
b. Roger Stallard 
Westbury Coal Mining Partnership 
P. 0. Box 40-A 
. Richlands, VA 24641 
c. Mr. George M. Godbey 
629 Cresswood 
Richlands, VA 24641 
These three individuals will testify that the Defendant 
agreed to pay all fees and taxes required by law and to comply 
with all laws, ordinances, governmental rules, regulations 
relative to the work, excluding only coal severance taxes, 
pursuant to a contract mini~g agreement entered into on or about 
January 1, 1980, between Defe~dant and Plaintiff. Furthermore, 
these witnesses will testify that it was the understanding, 
intention, and agreement of the parties that pursuant to the 
contract, and pursuant to contemporaneous and subsequent oral 
agreements, the Defen~ant would be responsible for paying federal 
manufacturer's excise taxes required pursuant to the internal 
revenue code. In addition, the witnesses will testify that of 
the sum for each clean ton of coal mined which Plaintiff agreed 
to ·pay to the Defendant, the p·arties agreed that fifty cents was 
being transferred by Plaintiff to the Defendant solely for the 
purposes of paying said tax, and accordingly, that portion was 
not to be taken by the Defendant as compensation under.the terms 
gf the contract. 
CERTIFICATE OF SERVICE 
I certify that on May 6, 1983, I served the foregoing upon 
Defendant by mailing a copy thereof to John W. McClintock, Esq. 
and Donald R. Mullins, Esq., c/o McClintock and McClintock, P. 0. 
Box 351, Tazewell, Virginia, 24651. 
23 
ORDER 
This day came the Plaintiff, by Counsel,~and the 
Defendant, by Counsel, and upon motion of Counsel for the 
Defendant that the Court construe the terms of the written 
contract heretofore filed herein by the Defendant, and was 
argued by Counsel. 
It appearing to the Court, after reading and 
interpreting said written contract, and U. s. Code Title 26 
§4121(1) pertaining to manufacturer's excise tax, that the 
written contract is unambiguous, and neither requires the 
Defendant to pay said excise taxes and, as the contract is 
unambiguous no parol evidence shall be admissible to show 
the intent of the parties at the time the w~itten contract 
was executed or entered into nor to show contemporaneous 
oral statements or agreements to vary the ter.ms thereof. 
It is, therefore, ORDERED and DECREED that said 
written contract is unambiguous: that neither said written 
contract nor u. s. Code Title 26 §4121(1) requires the 
Defendant to pay said excise taxes: and that no parol evidence 
shall be admissible to show the intent of the parties at the 
time the written contract was executed or entered into nor 
to show contemporaneous oral statements or agreements to 
vary the terms thereof. 
Co ~ . 
ENTER this ~f day of ~1 • , 1983. ?rLf T Mf uN---
. 24 
Judge • 
Filed in the Clerk's Offi.ce Circuit Court of 
laze'Nell County, ~rginia. 
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NOTICE OF APPEAL 
Plaintiff, Westbury Coal Mining Partnership, hereby gives 
notice of appeal from the decree of this Court entered on June 
28, 1983, and further gives notice that the transcript covering 
the testimony and other incidents of the hearing conducted on 
June 10, 1983, will be filed, all in~compliance with Rule 5:6 of 
the Rules of the Supreme Court of Virginia. 
Counsel: 
White, Elliott & Bundy 
P. 0. Box 8400 
Bristol, VA 24203-8400 (703) 466-8400 
WESTBURY COAL MINING 
PARTNERS IP 
CERTIFICATE OF SERVICE 
I certify that on June 30, 1983, I served the foregoing upon 
Defendant by mailing a copy thereof to John W. McClintock, Esq., 
McClintock and McClintock, P. 0. Box 351, Tazewell, Virginia, 
24651; and to Donald R. Mullins, Esq., P. 0. Box 843, Tazewell, 
Virginia, 24641. 
STIPULATION 
The parties hereto, by Counsel, hereby stipulate to 
the following: 
1. The transcripts of hearings filed herein on:' 
November 17, 1982, and June 10, 1983, and any evidence admitted 
by the Court at said hearings shall constitute a part of the 
record in this cause. 
2. The Plaintiff has additional cumulative parol 
evidence of a contemporaneous oral agreement that Defendant 
agreed to pay the excise taxes which are the subject of this 
cause, but that the Court has ruled that such evidence shall 
not be admissible. 
3. The Plaintiff has no other evidence to offer in 
this cause, except that which has been introduced at said 
hearings or proffered to the Court. 
26 
ORDER 
This day came the Plaintiff, by Counsel, and the 
Defendant, by Counsel, pursuant to a continuance of this 
cause to be heard on this day, and upon the papers formerly 
filed and the orders formerly entered herein, and it appearing 
that evidence has heretofore been offered by the Plaintiff, 
as shown by transcript filed herein on the 17th day of 
November, 1982, and further argument of Counsel as shown by 
transcript filed herein on the lOth day of June, 1983, all 
of which is to constitute ~art of the record in this cause, 
and it appearing to the Court by stipulation of Counsel that 
(a) the Pla~ntiff has additional cumulative parol eviden~e 
of a contemporaneous oral agreement that defendant agreed to pay 
the excise taxes which are the subject hereof but that this 
Court already has ruled that such evidence shall not be 
admissible, (b) that the Plaintiff has no other evidence to 
offer in this cause, and thereupon Counsel for the Defendant 
moved to strike the evidence of the Plaintiff and moved for 
judqment in its favor, and upon due consideration thereof, 
it is hereby ADJUDGED, ORDERED and DECREED that Plaintiff 
has failed to prove that the contract or any contemporaneous 
or subsequent oral agreements which may have been entered 
into between Plaintiff and Defendant have been breached; 
that no constructive trust should be imposed upon the Defendant' 
that no injunction of any kind should be issued against the 
Defendant to prevent Defendant from obtaining tax refunds 
from the Internal Revenue Service or to compel the·oefendant 
to deliver said refund to Plaintiff or to return said refund 
27· 
to the Internal Revenue Service, and it is further ADJUDGED, 
ORDERED and DECREED that Plaintiff is otherwise not entitled 
to any remedy or relief as requested in the Bill of Complaint 
filed herein; therefore, Defendant is entitled to judgment 
in this cause. 
Nothing further remaining to be done, this cause 
is stricken from the docket. 
corporat1.on 
Partnership 
July, 1983. 
I 
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NOTICE OF APPEAL 
t=i!ed in the Clerk's Office Circuit Court of 
Tazewell County, Virginia. 
_ JUL. 2 2 1983 19 ·~ .·--
,:_./. ~>~ Clerk 
Plaintiff, Westbury Coal Mining Partnership, hereby gives 
notice of appeal from the Final Order of this Court entered on 
July 16, 1983. 
Counsel: 
White, Elliott & Bundy 
P. o. Box 8400 
Bristol, VA 2420~-8400 
WESTBURY COAL MINING PARTNERSHIP 
CERTIFICATE OF SERVICE 
I certify that on July 21, 1983, I served the foregoing upon 
Defendant by mailing a copy thereof to John w. McClintock, Esq., 
McClintock and McClintock, P. o. Box 351, Tazewell, Virginia , 
24651. 
29 
ASSIGNMENTS OF ERROR 
The trial court erred by holding that J.S.& K. Coal 
Corporation (the Contractor) had no contractual obligation to pay 
federal manufacturers excise tax due upon coal mined for Westbury 
Coal Mining Partnership (Westbury) because: 
1. The contract mining agreement between Westbury and the 
Contractor required the Contractor to pay the tax. 
2. The trial court improperly construed the Contract and 
. 
excluded parol evidence which showed clearly that the Contractor 
agreed to pay the tax. 
30 
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IN THE CIRCUIT COURT OF TAZEWELL COUNTY .. :·.·.-. : ~:. ··-··.· :·-
. • ..... ;,i,' .... .__., ,· •• ~..,;;;,. ,_ 
WESTBURY COAL MINING PARTNERSHIP, ). 
By its Sole General Partner, ) 
Seaboard Mining Corporation, ) 
) 
Plaintiffs ) 
)" 
vs. ) 
) 
JS&K COAL CORPORATION, ) 
) 
Defendant ) 
November 17, 1982 
Tazewell, Virginia 
BEFORE: HONORABLE ROBERT L. Pa.lELL 
Kathleen D. Browning, 
Reference: Martindale- Hubbell 
Received from 'Notary PubUc and file 
in the Clerk's Office. 
ky bt:t;, ~Dep~9!e 
Court Reporter 
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RUTH JOKES GREINER 
Certified Shorthand Reporter 
Registered Professional Reporter 
20 PINE STREET 
BRISTOL, VIRGINIA- TENNESSEE 24201 
PHONE: (703) 669•2214 
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APPEARANCES: 
WHITE, ELLIOTT & BUNDY . 
By: MARK M. LAWSON, ESQ. 
Box 8400 
Bristo~, Virginia 24203 
Counsel for the Plaintiffs 
MULLINS & MULLINS 
By: DONALD MULLINS, ESQ. 
Main Street 
Tazewell, Virginia 24651 
Co-counsel for the Defendants 
McCLINTOCK & McCLINTOCK 
By: J. w. McCLINTOCK, JR.., .ESQ. 
108 Marion Avenue 
Tazewell, Virginia 246Sl 
Co-eounsel for the Defendants 
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EXHIBITS __ ... ____ _ 
DESCRIPTION 
MARKED FOR 
IDENTIFICATION 
Plaintiff's Exhibit No. 1, 
Mining ~g~eement 
Plaintiff's Exhibit No. 2, 
Tax Forms 
Plaintiff's Exhibit Nos. 3 
and 4, checks 
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The following cause came to be heard on this 
the 17th day of November in the Circuit Court of Tazewell 
I 
County, Tazewell, Virginia, commencing at 9:30 a.m. before 
the Honorable Robert L. Powell. 
Mrs. Kathleen D. Browning, Court Reporter, was 
sworn to take the case. 
THE COURT: Gentlemen, you might make a brief 
statement as to just where we are in this matter. 
MR. LAWSON: Your Honor, we have, of course, 
been before the Court before. We have filed a Bill 
of Complaint substantially seeking before a final 
hearing in the matter a temporary relief to enjoin 
3 
JS&K Coal Corporation from appropriating a tax refun 
which they have applied for from the IRS for cer-
tain excise taxes that were paid by them during the 
ttme that t~ey were doing mining,pursuant to the 
contract mining agreement with Westbury Coal Mining 
Partnership, which is the plaintiff. 
We will introduce evidence to show that JS&K 
did, in fact, agree to pay those exeise taxes and 
that,accordingly,the application for a refund thereo 
is in breach of that contract;· and we are seeking 
today to have them temporarily enjoined from appro-
priati.ng any refund that the receive until further 1 
Rl:TH JONI 34 ~q C S R .1 
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4 
order of this Court. Ultimately, we are going to be 
seeking.a permanent order of this Court, permanently 
enjoining them from appropriating any such refund 
for their own use and directing them to pay it back 
to the IRS or to pay it to the plaintiff in speci-
fie performance of the contract. 
That is basically where we are today. 
MR. MULLINS: Your Honor, I think that there i 
some more that would bring us up-to-date.on this. 
First of all, the plaintiff-filed a Motion for 
Judgment in this matter and a request fo~ a petition 
for ~n injunction, as he bas descri~ed to the Courto 
We had a hearing in this matter, and the Court 
made a finding that his petition for an injunction 
was premature. At that hearing we argued that even 
if it were premature, that an injunction would not 
lie in an action in law, and that the Motion for 
Judgment filed by the pl~int~ff was couched in terms 
of law and equity. He alleged facts, etc.,pertaining 
to law, and then he asked fnr equitable relief. The 
Court did not address itself to that issue, as to 
whether he was in law or equity,and did not render 
any decision, as to whether he would be entitled to 
an injunction based u,an his Motion for Judgment in 
• RUTH'JON 35 £R. C S: R 
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law. After that hearing and the Court had made a 
decision that he was prematu~e in asking for an in-
junction, the Court gave him an opportunity to amend 
his pleading. Instead of amending the pleading, 
apparently he has filed a Bill of Complaint and had 
an order entered transferring his cause to equity 
from law. In the Bill of Complaint his allegations 
are essentially the same as they were in his MOtion 
for Judgment; and at this point, we don't know 
whether the Bill of Complaint is an amendment of a 
Motion for Judgment, or where we stand, until he 
tells us today. 
At this point, that is where we stand. He has 
filed a new pleading rather than an amendment, and 
we really don't know what the situation is at this 
t~e until ~e hear from him today. 
!'""dE COURT: I was looki.ng at the file, and it 
appeared to me that you had asked for an order trans 
ferring this to the chancery side of the court and 
filed a Bill of Complaint at the same time. Is that 
correct? 
~m.. LAWSQ~T: That is correct, in lieu of an 
· amended Motion for Judgment. 
Trx COU~T: So, you are here on our Bill of .I 
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Complaint? 
MR. LAWSON: That is c~rrect, and the Court 
will note from the Bill of Complaint that we have 
6 
also, pursuant to argument made by Mr. Mullins and 
Mr. ~~cClintock last time, in which they said an 
action for breach of contract ·for damages is 
that there is no demand for damages, per se, in the 
Bill of Complaint. We are s~ply asking for equitab 
relief under the circumstances. 
MR. ~ruLLINS: Your Honor, it. is my understandi 
that we are here on a motion for injunctive relief, 
for a temporary injunction. If there is any evidenc 
to be presented to the Court, I think it should be 
limited to that motion for an injunction. We are 
certainly not prepared for an evidentiary hearing 
concerning the merits of their Bill of Complaint or 
Motion for Judgment, or whatever it may be. 
THE COURT: You say you are moving the Court to 
grant a temporary relief. In your Bill of Complaint 
you are asking for, under paragraph three of your 
prayer or your motion, you ask for temporary injunc-
tion. Is that what you are seeking today? 
.MR. LAWSON: Yes, Your Honor. We want an in-
junction to keep them from ap r that refund 
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until the Court has had a chance to hear this on its 
merits. There is obviously certain evidence the 
Court is going to have to hear before we make that 
determination. We want to establish a record and 
present evidence to the Court to establish whether 
or not, in equity, my clients are entitled to 
temporary relief. 
THE COURT: All right. Who do you plan to 
present? 
MR. LAWSON: These two gentlemen. 
THE COURT: Let them stand and I will swear 
them. 
(Whereupon all witnesses were sworn in at this 
time.) 
MR.. lAWSON: Mr. Gannalo. 
DAVID W. GANNALO 
II 
1s 11 
jl 
19 jlhaving been previously sworn, was examined and testified as 
i! 
20 11 follows: 
II 
21 li 
" 22 :!BY MR. LAWSON: 
·23 II 
,, 
24 rl 
!I 
Q 
A 
DIRECT EXAMINATION 
State your name, please, for the record. 
David w. Gannalo. 
25 l! Q And if you would~ please direct your voice towa~ds 
i~!. ------------------------------------~3e~----------------~ll R~TH JONES GRE' ... E~. c s RO I I 
1 Gannalo - Direct 8 
2 Judge Powell so that he can hear you and so that the court 
3 reporter can hear you clearly. 
4 Where is your office, Mr. Gannalo? 
5 A It is 50 Washington Street, Norwalk, Connectie 
• 
Q What is your position with Westbury Coal Mining 
7 
8 A I am the president of the general partner of 
9 this limited partnership. 
10 Q Which is? 
11 A Westbury Coal Mining Partnership and Seaboard 
12 Mining Corporation. 
13 Q How long have you been preside~t of the general 
14 partner of Seaboard Mining? 
15 A I am thinking the last four years. 
i 
16 
II Q Were you chief executive officer. of Westbury 
17 liduring ,, 1980 and 1981? 
j! 
18 ·j 
1: 
19 H I! 
20 ~eing a 
I 
A Yes, I was. 
I At that time do you recall JS&K Coal Corporatio Q 
contract miner for Westbury Coal Mining Partnership? 
21 I I 
I A Yes, I do. 
22 i I 
, . 
23 . I i! 
II 
24 
" 
II 
II 
MR. MULLINS: Your Honor, we are going to ob-
. . jeet to any testimony going to the merits of the Bill 
of Complaint. If they are going to go into evidence 
" 25 :I . :I j! to try to prove a contract betw~ the plaintiffs and 
RUTH JONES GREINER. c s R I 
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2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 I 
18 L II 
II 
19 !I 
!I 20 !i li 
ti 
il 
21 II 
22 'I ,, 
;j 
!! 
23 1i ;f 
:! 
:t 
24 !! ~ : 
25 
the defendant, we are not prepared for that and I 
don't think that is at issue.here. We object to 
any testimony pertaining to the merits of the ·case. 
If they want to present evidence to support the re-
quest for injunctive relief, that is fine; but I 
don't think they should be allowed to go into the 
merits. We are not prepared to defend anything on 
the merits of whether there was a contract or not; 
and if there was a contract, what was the contract. 
THE COURT: Is that the purpose of your pre-
senting this? 
MR. LAWSON: Your Honor, the whole thrust of 
the Bill of Complaint is the contract, and we are 
asking for temporary relief based upon breach Df the 
contract. It seems to me that getting into the 
evidence of the merits is unavoidable at this time. 
I think to say that you have certain evidence for 
temporary relief pending final hearing of the matter 
but you have other evid~nce at the final hearing, I 
don't know how that can possibly work under the cir-
eumstances, when you are suing under contract. You 
are asking for temporary re·lief based upon breach of 
contract. 
II THE COUR,T: Go ahead and .-.... tp.-..nu.t._.t...,.h...,i.as __ ev ........ i_de ....n.,..c._.e~, ~~ 
RUTH JONES GfiEINE:;. C ~ F ~ :, 
1 Gannalo - Direct 10 
2 but subject to the objection that was made and then 
3 I will make a determination. 
4 BY lw!R.. LAWSON: 
5 Q In the first part of 1980 and the last part 
6 of 1979 did you participate in the negotiations of a eon-
7 tract mining agreement with JS&K Coal ·corporation? 
8 A Yes, I did. 
9 Q Who from JS&K Coal Corporation participated in 
10 those negotiations? 
11 A I believe they had two o~ three representative , 
12 Richard Sfmmons being one of them. I don't recall the other 
13 individuals. 
I 
14. I Q Is Richard Simmons also known as Bill a.. Simmo ? 
15 A Yes. 
How often did you meet with these gentlemen? 
I believe I was down here for several days. I 
16 i 0 
1. I! A !: 
; 
17 
i: 
•: 
18 i!believe we met with them one afternoon and settled the matte 
19 .. II It was in the d course of two or three days that we discussed 
20 II with. them. 
ij 
21 
II Q 
22 
II A 
. 23 lo p Q p 
Where did you meet with them? 
In the offices of Westbury. 
And where are they located? 
24 H A :I ;i 
~ ~ 
In Richlands, Virginia. 
25 ~ ' Q lj 
1 Gannalo - Direct 11 
2 there a contract mining agreement executed by the parties? 
3 A There was a contract d~awn, and I believe they 
4 took it with them and signed it and returned it to the· offic 
5 
1
. and it was executed. 
6 MR. ·LAWSON: I would like to have this documen 
7 marked for identification. 
8 (PLAINTIFF'S EXHIBIT NO. 1, Contract 
9 Mining Agreement, marked for identifieat • 
10 BY MR. lAWSON: 
11 Q This document has been marked as Plaintiff's 
12 Exhibit No. 1. Would you please identifY that. 
13 A This is the agreement which I signed and subse 
14 quent to the negotiations. 
15 
i. 
Q Would you examine that. Does that also appear 
16 I ito be executed by Bill a. Stmmons? 
17 A His signature appears here, yes, as does mine. 
18 i 
:: 
:I 
Q Do you recall when you executed this agreement. 
19 A Sometime during the month of January. 
Q And was it after your execution of it that it 20 I 
21 I 1was 
I given to Mr. Simmons~ 
22 I I 
! A I don't recall whether I signed it first. I 
23 i !believe he might have signed it first and'then I signed it. 
24 Q .To your knowledge, was this returned to the · 
25 . 
!Westbury offiee1 4~ ----~------------------------~'~ RUTH JON!S GREI!":E~ C S ~ 
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2 A Yes, it was. 
3 MR. LAWSON: I would move to introduce this 
4 into evidence as Plaintiff's Exhibit No. 1. 
5 MR. MULLINS: Your Honor, we have a continuing 
6 
objection to any introductions, etc •• 
7 THE COURT: I understand. 
8 (PLAINTIFF'S EXHIBIT NO. 1 introduced int 
9 
evidence.) 
10 BY MR.. lAWSON: 
11 Q Now, Mr. Gannalo, did this Contract Mining 
12 Agreement describe the work that JS&K was to do? 
13 A Yes, it did. 
14 Q And did it also establish their compensation? 
A Yes, it did. 
Poes the co~tract expressly state that JS&K was 
pay the excise taxes? 
15 I 
16 
17 11· ll to 
Q 
18 i: 
I think it states something to the effect that 
' 
A 
19 f jthey would pay all taxes, except for the severance taxes. 
20 
Q The coal severance taxes? 
21 
A Yes. 
22 
Q Was that spec.ifieally excluded? 
. 23 
A Yes. 
24 
Q Did you have any conversati~n with either of 
25 
1tbe Simmonses shant the psyme'Ct of tba· co~e;:cise taues 
1 Gannalo - Direct 13 
2 pursuant to that c~ntract? 
3 A ~t was a specific area of discussion during 
I 
4 Jthe course of the negotiations of the contract since there 
i 
5 llwas an exposure as to the payment of that tax. It was some-
' 6 !thing that we had requested them to pay and as we bad found 
I 
7 out, they were not paying on the basis. of previous contracts. 
8 Q You are talking about previous to 1980? 
9 A Yes. It had always been something that was 
10 their obligation to pay. It was something that they·had 
11 agreed to previously, and something they agreed to at the 
. . 
12 meeting. It was understood by the parties in the course of 
13 the conversation, and specifically, that the amount of the 
14 increase, which was ninety-five. cents, included the amount, 
15 jthe fifty cents, which represented the amount of that tax. 
16 I They said they could not afford to pay the tax, and -e said, 
17 illt is yo~r responsibility. We are agreeing that it is your 
18 !!responsibility to pay that." We specifically paid them and 
il 
19 !!compensated them the fifty cents per ton in order so they 
II 20 jlwould have the m:)ney to pay it. In addition to that, we gave 
.I 
II 
21 i!them a ;: 
II 
forty-five-cent raise. 
22 :i 
I' j; 0 That was in January of ·19801 
jl 
23 q A Yes. 
24 :; 
: Q ~ow to your knowledge, did the contract also 
25 
:provide for JS&K to give documents of the compliance with the, 
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2 various requirements of the contract? 
3 A Yes. We required in the contract and in the 
4 course of our conversations that they supply us copies of 
5 the tax filings so that we could see that they were in fact 
6 I filed. 
7 Q I show you some documents that I would like to 
8 have collectively marked for identification as Plaintiff's 
9 Exhibit No. 2, and I ask you, please, to identify those 
10 briefly. 
11 (PlAINTIFF'S EXHIBIT NO. 2, Tax Forms, 
12 marked for identification.) 
13 A The first page is a schedule of the quarterly 
14 summaries of the returns that were filed, the For.m 720. 
15 These are the forms that were submitted to the office. I 
16 think most of them are noted when they were received by our 
17 
office, and they are dated and signed in most instances. 
18 Q You are saying attached to the front summary 
19 :page 
20 1 
are copies of the excise tax returns filed by JS&K? 
1 
I 21 I 
22 I 
II 
II 
,I 
24 ji 11excise 
25 q 
A Filed by JS&K. 
Q And these were received by Westbury? 
A Yes. 
Q And the top sheet is simply a summary of the 
taxes paid in 1980 and 1981? 
A Yes. - As noted there, there_are two uarters 
RI.:TH JONES GREI"'lt:: ~ 5 R , . 45 
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.I 
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2 II that are missing. We just could not put our hands on those 
3 II copies. 
4 MR. LAWSON: I would move to introduce this 
5 II into evidence as Plaintiff's Exhibit No. 2. 
6 (PLAINTIFF'S EXHIBIT NO. 2 introduced 
7 into evidence.) 
8 II BY ~MR. lAWSON: . 
9 Q So from time to time during the course of 
10 their mining for Westbury,·. 1980 to 1981, you received these 
11 excise tax returns on a regular basis? 
12 A Yes, we did. 
13 Q And that showed JS&K's payment of the excise 
14 "taxes to the Federal Government? 
15 A Yes. 
16 Q Now during the c::ourse of the term that JS&K 
17 was mining for Westbury in 1980 and 1981, did Westbury pay 
18 II JS&K all the amounts they were due under the terms of the 
19 ,, 
I! agreement? 
I 20 II A 
I 
Yes. 
Q If you recall, Mr. Gannalo, how regularly were 21 I I 
22 I 
: the payments to be made to JS&K? 
! 
23 ! 
j 
I 
I 
A 
24 : 
r thereabout. 
25 ~ 
. 
lt was twice a month, the 15th and the 30th, I I 
I 
!I 
" 
- Q In the mining business t~ey ~ere II paid after eae,h 
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2 i half? 
3 II 
4 
5 
6 
7 
8 
A Yes, sir. 
MR. LAWSON: I would like these marked as the 
next exhibits. 
Q 
"(PLAINTIFF'S EXHIBIT NOS. 3 and 4, checks, 
marked for identification.) 
I show you what bas been marked as Plaintiff's 
9 Exhibit Nos. 3 and 4 and ask you to identify those. 
10 A These would be the checks that were issued to 
11 JS&K Mining for their mining. 
12 
13 
14 
15 
16 
17 
18 II 
il 19 lo 
20 r I 
. 23 
21 11 
22 
,, 
:I 
II I· 
I! 
Was this for the years 1980 and 1981? · · 
A Yes. 
Q Exhibit 3 being 1980, and Exhibit 4 being 1981? 
A Yes. 
MR.. LAWSON: I would move to introduce these 
into evidenee as Plaintiff's Exhibit Nos. 3 and 4. 
With respect to the original contract and these, we 
would like to tender copies in place of them at the 
conclusion of the hearing. 
. (PLAINTIFF EXHIBIT NOS. 3 and 4 introduced into 
evidence.) 
Q Mr. Gannalo, you have· testified about the 
24 !iamounts that were to be paid to JS&K. For the year 1980, 
ji 
25 !!What was their rate of pay per clean ton? 1 
RUT~-~~~~"·,~:;;';':~C•: S ''. • • 47 --------l~~ 
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2 A It was $17.40 F.O.B. to the mine. 
3 Q Wa.s that rate ever cha~ged during the term of 
4 their mining? 
5 A The latter half of March of 1981 it was in-
6 creased again. 
7 Q Increased to what? 
8 A I am trying to think now. I believe it was 
9 $18.50. 
10 Q And it is your testimony that they had agreed 
11 that fifty cents of each one of those amounts per ton was 
12 paid to them· to pay the excise taxes7 
13 
14 
15 
16 
A Well, I believe the contract provided that the 
rate of payment for the tonnage might change, but it would 
be the basic contract -- it was being paid pursuant to the 
basic contract of January of 1980, irregardless of what we 
17 llwould agree to from time to time in terms of the rate of pay 
18 !iperiod. It is typically done once a year that we would re-
:i 
i' 19 ~~negotiate the rate, but all the terms and conditions were 
20 ~~exactly the same as for 1980. 
21 
11 Q As of 1981? 
I' 22 !I A As of 1981, yes. The only thing that would 
,. 23 i!ehange was that we were paying them a little bit more money, 
:1 24 l!whieh took into account for inflation and additional costs !i 
25 I 
'l that they might incur. ~8------t 
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Q · And your testtmony is that the parties under-
stood that fifty cents of the payment for each ton of coal 
was to be paid, or was paid specifically to them to pay 
the excise taxes? 
A Yes. It was absolutely clear from our con-
versations in the couTse of the negotiations all during the 
period of t~e that we were paying them that amount of money 
so that they would file those tax returns and pay that money 
to the IRS. 
Q Was it your understandin$ that they were to 
take that fifty cents as extra compensation to themselves? 
A No. I don't see how they could have miscon-
strued that because it was specifically agreed in the course 
of our conversations and in pursuant to the agreement thae 
they were being paid that so they could pass that along to 
jthe Government. It was not additional compensation. 
I 
I' II 
li 
Q In Juty of 1982 did you have any communications 
!I from the Internal Revenue Service? 
II A I was inf~~ed by an agent that he had in his 
'I I· ilpossession a refund claim and he was asking me, since I was 
il li 
;lan interested party, some of the facts and circumstances of 
jl !I !lthis. That was the firsr I heard that they had filed a re-t: 
,I 
,: 
li li fund claim. 
I! I 
That JS&!~ had filed a re~~n\gla_i._m_? _____ --~1, 
RUTH ..JONES GREINER C 5 q 
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2 A Yes. 
3 Q Did he advise you of the period that it 
4 • covered? 
5 A Yes. It was '80 and '81, I believe. 
6 Q What did you advise the IRS agent about West-
7 bury's position on the refund? 
8 A I tried to explain to him the circumstances of 
9 it, which was that we had agreed and contracted with them to 
10 be paying this fifty cents a ton and that, in fact, since 
11 they were· at that point no longer mining for us that·if they 
12 were to refund that, that the Government was in jeopardy of 
13 r~t receiving that; because we would feel that we were not 
14 jobligated to pay it since they had already been paid, to 
15 rhich he said that the obligation --
16 j MR. MULLINS: Objection to all of this hearsay, 
17 11 Your Honor. This is strictly hearsay. ji 
18 I! !BY MR. LAWSON: 
~ : 
19 ji !I Q Based upon your conversation with the Internal 
1: 
20 J~evenue Service, did ynu initiate steps to try to stop them 
ii 
21 jfrom receiving the refund? 
22 
1 A Well, I advised him of the circumstances and he 
I 
il 23 !then advised me that usually in a case like this the IRS woul p 
24 II ~ttempt to have an agreement of all parties, as to how this 
., 
25 ~ould be applied. 
1 Gannalo - Direct 20 
2 happening because at the time when the law was enacted, it 
3 was not specifically clear as to who~e obligation it was; 
4 and that a lot of parties had entered into this type of 
5 agreement which would be by contract, you know, designating 
6 one person as paying it, and then subsequent to that turning 
7 out it somehow flowed from the royalty owner or lease owner, 
8 that it was their obligation. So the liability then at that 
9 point would rest with us, even though they had paid it. So 
10 then they would enter into some sort of a three-way agreemen G 
11 Basically sort of like shifting the bank account. The money 
12 had been paid somehow and then shifting it from one person's 
13 obligation to another. 
14 Q At the conclusion of your conversation with th 
15 Internal Revenue agent, did you feel there was nothing that 
16 the IRS was going to do to stop payment of that refund? 
17 A I was .left with the impression that they would 
18 linot release the funds. This is from the agent that he would II 
I' 19 ilnot release the funds unless it was clear somebody else was 
!! 20 
:jgoing to be paying it. It. was not at that point. anything 
'· 21 !\that he could advise me of since I was not the taxpayer on ji 
22 ~I 
. 23 
~;the return that was being filed, and that it was really out 
~ I . 
il II of his hands. He said there were a number of other laws or 
:! 24 . 
1;regulations that he was going to look into to see whether,in 
., 
25 
:: fac~ there was some· other way because he ~rstood the equit~ 
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2 of it, you know, l-:hat the problem was because it l'las sort of 
I 
3 a common problem_ that the IRS was de~ling with at the time. 
4 lit was at that time, or just around that time that 
5 ,advised you of the situation and you proceeded. ,, 
I had 
a 11 Q Do you have any knowledge of whether or not 
7 JS&K is presently in business? 
I 
8 I A I have heard that the principals may have a 
9 mining operation with Pittston, but to my knowledge I don't 
10 know that they are in business or have assets or anything 
11 like that. 
12 
13 
14 .! 
'I 15 I
:I 16 ~I 
11 
il 
17 !I 
II 18 !I 
,, 
t' 
19 ji 
. j 
l! 20 ji :i 
!I 
21 -~ 
' 
Q At this point in time do you have any knowledge 
hether the IRS has paid the refund to JS&K? 
A I have no knowledge whatsoever. 
MR. LAWSON: They are all the questions I have. 
Please answer their questions. 
MR. MULLINS: I will cross-examine with a 
continuing objection to any evidence. 
THE COURT: I understand • 
CROSS EXAMINATION 
22 BY MR. MULLINS: i 
! 
I 
23 i Q Mr. Gannalo, I thought you jpst testified that I 
I 
24 ~he IRS agent told you that they would not release this re-
25 fund until it was determined by them that someone else was I 
~----~--------------------------52• ----------~'1 RUTH JONES GREINER. C S R 1 
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2 going to pay that tax. 
3 A He was expressing to me that that was somethin 
4 they were dealing with; although, he did n~t specifically 
5 say they would not hold us -- that would ~ort of have to 
6 stand on its own. I don't know if I was clear in conve~ing 
7 
8 
9 
10 
11 
12 
that. The refund, since that was another matter, another ta 
payer, I had no reason, outside of just giving him the facts 
and circumstances that I was aware of, that that was a 
different thing, as me· inquiring about your tax returns.~ I 
th'lnk they would say, "That is none of.your business". 
Q It wasn't any of your business what they we+e 
13 going to do with them; but he also told you, as far as the 
14 j IRS was concerned, that they were not going to refund that 
15 1until they had someb~dy else on the hook to replace it. 
16 !That was there policy. 
17 li . 
I. A No. 
18 il I! Q That is not what he told y.,u? 
19 
I 
i 
I 
j A No. He said -- maybe I was unclear on that --
20 Jlthat that is what they like to do. That is what I was leadin 
21 II 1into that they enter into a three-party agreement, as to 
0 23 
22 I applying overpayments of one party to liability of another 
jjparty in circumstances like this. 11ley attempt to get into 
24 II I' jjthose types of agreements, but he did not say to me that they l 
il 11~. 25 !• ~,;w~~e~r~e~n~o~t~~~~t~o~d~o~t~h~i~s~n~r~t~h~e~~~-b~~~r-~~~~--~~ 
- !1 
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2 was just giving me sort of an atmosphere,. an indication as 
3 to how they had_ handled these things in the past. 
4 Q s~, he indicated to you that if you would 
5 I agree to pay the tax, then they would refund that to JS&K? 
6 A No. He did not say that to me. What he·made 
7 clear to me was the fact that they would be assessing us 
s the liability. 
9 Q Whether you agreed to it or not? 
10 A Well, again, if you have ever dealt with the 
11 IRS agent, they sort of tell you he was not making it 
12 clear a·s to what they were going to do. He was just giving 
13 me a flavor of how they had treated matters like this in 
14 the past. In circumstances like this it mostly came down to 
15 three parties, the IRS and one taxpayer and another taxpayer 
16 coming tn some sort of an agreement that they might have 
17 II suggested to the parties that they agree to this type of 
,, 
18 ll a~rangement; but he did not indicate to me that they would 
:i 
19 i! hold up L"'laking a payment, nor would they be predicating any· 
li !l 
II 20 .: of their actions on this type of an agreement existing. 
!! . 
:I 21 !I Q Mr. Gannalo, have you gone over the contract 
!I 
!! 22 ;j that y'lu signed? 
li 
23 il A Yes. I reviewed it. 
•! 
;. 
24 d i! Q You know what is in there? 
;I 
25 
i; 
•: A I am fairly familiar with it, yes. 
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Q I think you stated that the contract provided 
that JS&I{ would pay the excise tax? 
A Would pay all taxes, yeah. They would pay all · 
taxes except for the severance tax. 
Q Except for severance? 
A Among other expenses that they would have to 
bear. 
Q Okay. You specifically excluded them paying 
the severance tax in here? 
A Uh-huh. 
Q Why did you do that? 
A That was specifically related to our contract 
negotiations because when we negotiated and concurred that 
they would, in fact, be filing those tax returns and paying 
the excise tax, I believe that they had some concern as to 
whether we might try and put the Virginia Severance Tax on-
to them, ~r other taxes. We agreed, no, they would not have!! 
I to pay that because that did sort of relate to the property, I 
I 
as opposed to the understanding that we had because it was 
not clear in terms l)f regulations at that time to us at leas
11
, 
to the parties that were discussing it, as to whose obligati~ 
II the black lung accrued to. We worked sort of under the theoty 
I! 
I! that it was their employees, their employees' health conditi~ns~ 
I 
and, therefore, it: '4as thetr obligation ~ay that. This i 
Rl..'iH :ONES GR~I~~~ C S ~ • 
1 Gannalo - Cross 25 
was sort of historically the way we had developed that way. 
They were just concerned. They had 4greed to all the other 
4 !!taxes to pay, except they were concerned we might get them 
5 1
1 
to pay that one. We said, "Okay, fine. No problem. We wil 
2 
3 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
just specifically put that one in there as not being an 
obligation of theirs!' 
Q If they had paid the severance tax, who would 
lhave received the benefits of the depletion allowances from 
IRS? 
A I don't know whether one follows the other. 
Q You don't know whether tha.t would have any 
affect on whether your company could utiliz~ the depletion 
allowances pertaining to that coal, if JS&K paid the severan 
tax? 
A I don't quite understand the relationship, 
17 I I whether you~re asking me to interpret the law or-- I 
18 I 
I don't understand the question. 
19 
20 
21 
22 
23 
24 
25 
Q What I am saying to you is isn't it true that 
the reason you put in there specifically that they were not 
to pay ~he severance tax was that you were going to use the 
depletion allowance; and in order to··do that, you would have 
to pay the severance tax? 
A ·That did nnt enter into the conversation at 
....,.aa..l_l..__ _______________ 56 
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2 Q That was not part of the negotiations? 
3 A No. 
4 Q Did you negotiate about them paying your 
5 income tax? 
6 
7 
8 
9 
10 
11 
12 
13 
14 I 
II 
15 ij 
A No. 
Q Did you specifically exclude that in this 
contract? 
A No. 
.. Q Did you ·negotiate with them about paying your 
personal property taxes for the property that you had on 
this coal property? 
A No. 
Q You did not specifically exclude that? 
A We were specifically trying to describe or II 16 I exclude items which related to their mining activities and I 17 
!! the conduct of that.mining activity ·and the employment of 
;! 18 ;; 
!! their men performing services for us. 
1: 
19 li No, not income taxes. It was obvious to all ij 
20 II parties that that was their ~bligatio~and not the real 
.. 
21 II estate taxes since that was obvious to all parties. I mean, 
~ i 
22 II specifie~lly we were discussing the black lung as being a 
q 
0 23 !I !! tax that they would be paying. 
24 !! !i Q Oh! You did specifically discuss that? 
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2 Q But you did not specifically discuss anything 
3 else? 
4 A Well, in the course of our conversation .. we 
5 discussed a number of ~ther things. The two principal 
6 matters of discussion were black lung and over and above the 
7 amount, the fifty cents that we were to pay them so they 
8 would pay the black lung and what else we would be additiona ly 
9 paying them, which we then agreed it to be forty-five cents 
10 over and above the black lung amount, for a total of ninetya 
11 five-cent rate increase. 
12 Q Would you tell me how much the excise tax is 
13 per ton of coal? 
14 A Presently? 
Q At the time. 15 II 
16 il 
17 '' 0~ A My recollection is that it was fifty cents a t, , in a formula based on sales it was fifty cents. It worke 
18 jj out 
d 
i/ 19 I' 
,I 
'I II 20 11 the 
II 
: ~ 
21 !i 
to fifty cents a ton. 
Q Th~t is fifty cents a ton that JS&K had to pay 
Federal G~vernment? 
A The amount of the tax was figured on the basis 
~ I 22 il of fifty cents a ton. 
·• 
23 !I Q . How much did JS&K have to. pay the IRS fo~ each d 
24 ii 
t! ton of coal it mined? l. 
II 
25 :: I 
As we had agreed, pursuant t~~he eontract and !I 
RUTH .JONES GR£1!'J£~ ~ c: r, 
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2 our discussion, they were to pay fifty cents per ton. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
Q I don't believe you a~e understanding what I 
am asking you. 
What was the amount that was p~id to IRS, and 
upon what basis was it paid? Was it fifty cents a ton that 
the IRS ·told JS&K they bad to pay for every ton of coal 
they mined.? 
A Well, in answer to your first question, the 
question that you asked me was, "How much did they pay'l". I 
presume by the evidence, although I don't have copies of the 
cancelled checks that would have been accompanying those 
things, that they did pay fifty cents a ton. If you are 
asking me to interpret law as to whether there was an obli-
gation by them to pay the fifty cents a ton outside of our 
contract arrangement, that the IRS asked them to do it, I 
am not in a position to do that. 
Q Do you know how much the tax was end what the 
l: 
19 ll basis of that tax was? Wasn't it based on the sales price 
II 
20 11 of the coal and the excise tax was a percentage of that sale 
II 21 
11 priee1 
22 II 
I A I believe it was a formula based on percentage 
I 
I of sales price and/or a minimum of fifty cents a ton, or a 
I 24 I 
maximum of fifty cents a ton. 
25 Q Maximum of fifty cents a ton? 
RUTH .JONES GREINE:~. C 5 R • - 59 
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2 A Yes. 
3 Q So, they could have paid thirty-eight cents 
4 a ton, depending upon what you were paying them per ton? 
A I have not looked at it in that context so I 
would not be able to tell you what they should have paid or 
7 did not pay. All I can do is to tell·you what the agreement 
a of the partjes was, which was that we had agreed verbally 
9 in the course of our negotiations that they would pay it. 
10 I am not an expert in the tax to tell you on what basis 
11 they should have paid it. All I know is it was agreed that 
12 they would pay it. 
13 Q So you took fifty cents of your money and 
14 transferred it to them for each ton of coal they mined for 
15 the specific purpose of paying a fifty-cent tax? 
16 A Yes. 
17 Q Why didn't you pay the fifty cents to the 
18 I Gtlvernment'l 
!i 
19 II A Because at the time it was understood by the 
'I :I 
,I 
20 !I parties that it was an obligation, that it was their obli-
" 21 jj gation to pay. It was an obligation that someone had to pay 
22 II At the time it was agreed that they would, in fact, pay it, 
23 !j We were working under the theory, as· previous contracts and 
I· 
•I 
24 !\ conversations had established, that this was something that 
.; 
ol 
25 tl related to their employees; therefore, it w
6
a
0
.s their obligati~ 
F.UTI"I JONES GRE.INtq C S F. 11 
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2 · to pay it. If, in fact, we had to pay it, we would have 
3 
4 
5 
6 
7 
8 
9 
10 
11 
withheld it from them since it related to their employees. 
But, as we agreed, we would give it to them and they in 
turn would pass it over to the Government. 
Based on· facts and circumstances subsequent, 
if you are asking me how we should have handled it, I could 
tell you probably how we should have handled it. 
Q You say you considered this tax pertaining to 
their employees·, when ·it was based on each ton of coal pro-
duced? It was not based upon what they paid their employees 
12 ? 
I 
was it 
13 
1 A It related to Government funds set up to com-
14 I pensate employees of coal operations or people who worked 
15 jl around coal operations for a condition of black lung. So, 
our thinking was that it was related to the employees. Re-16 I 
17 P gaTdless of that, the parties did agree they would pay the 
r! ,, 
18 I ;i fifty cents a ton, and we.speeifically paid them that amount 
:j 
19 li 
!j Q You did not specifically exclude all of these 
20 1' 
jj other things, such as Social Security tax that they bad to 
li 
21 I! ijpay based upon what they paid their employees. You did not 
'I 22 !i il specifically require that they pay those, did you? 
0 23 !! I: 
': 1: 
A I guess it was the understanding 
24 ~' 
>at that time that they were all in the body nf 
25 .; 
of the partie, 
that paragrap~ 
; there which related to the taxes th~t the~ would pay; that 
. RUTH JONES ~RE:INEf\ C S R. _f-i1 II I. 
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2 
3 I. 
II 
4 .I 
5 I 
6 
7 
8 
9 
10 
11 
12 
13 
14 I 
15 
16 Jl 
II 
17 
II 
18 
,, 
i! 
~ i 
19 i: !i I. 
!I 
20 :i I· !I 
21 II 
il 
oi 
22 :i 
•I ;, 
23 •i il 
'i 
oi 
24 
~ : 
•: 
25 l! 
'! 
that was understo~d by the parties as being their obligation 
because it related to their employe~s. 
Q It was understood by the parties that JS&K 
would pay the taxes that they were liable to pay. Is that 
what you are saying? 
A Yes, outside of the taxes that were specifical y 
discussed as being who would pay.them. 
Q You specifically discussed severance taxes? 
A Yes. 
Q And you specifically put it'down here, did you 
not, in this contract and excluded it from their obligation 
to pay? . 
A Yes. 
Q Now, you are telling this Court that you 
specifically discussed the excise tax? 
A Uh-huh. 
Q And at that time neither you nor the princi-
pals of JS&K really knew whose responsibility it was to pay 
the excise tax; yet, you discussed it with them and said, 
"You are going to pay it", but you did not specifically set 
it out in this contract like you did ~he severance tax, did 
·you? 
A . I would say it was an.understanding of the 
parties that it was their obligation at th point to pay 
I 
I 
I it!; 
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2 
3 
although, it was also understood that somebody had to pay it
1 
We specifically discussed it and we .specifically agreed that 
we would pay it specifically to them, and that they in turn 
would specifically make that payment of that tax. 
Q Now that.was discussed after this contract 
7 was originally drawn, wasn't it? This contract was drafted 
8 and you got into negotiations even after it was drafted, 
9 did you not? 
10 A That is not my recollection, no. 
11 Q Did you make any alterations to the ori$inal 
~2 contract? 
13 A The contract that you are looking at now? 
14 i Q Yes. 
I 
I 
15 1 A Outside of alterati~ns that were specifically 
I! 
16 j! agreed to by the parties, no. The contract, if you are 
ol li 
17 I! lo~king at the same.contract which I looked at, is the 
i! 
II 
18 ;; contract in its form thnt was signed by both parties, and 
! ~ 
19 I; there 
. I 
t' , 
20 I' 
11 
li 21 ii 
r d 
22 !l 
i! 
~ I 
. 23 ~; 
25 •· 
were n~ subsequent alterations to that contract • 
THE COURT: Let: me interrupt just a moment. 
Are ynu talking about the provision about paying 
taxes under paragraph B, Section 13? 
MR. ~1ULLINS: Yes, You-r Honor. 
Q Appa~ently you prepa~ed.paragra h B under 
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2 Secti~n 13. I don't know what page that is on. Then you 
3 put in parenthesis, Excluding Coal S.everance Tax • Was 
4 that an afterthought, or was that --
5 A I believe that may have been something that 
6 we my recollection ~f it is that when they came ·back afte 
7 we had given them the contract, we discussed this; it was 
8 , then drawn up; it was handed to them; and they then took it 
9 home and showed it to either their attorneys or accountantsp 
10 ~~ just mulled over the thing. Then they might have come 
11 back and said, "Does this mean we have to·also pay the 
12 severance tax?" and we said, "No. 
. . 
You do not have to pay 
13 the severance tax." Then they might have said, "If you 
14 don't mind, just write that in." We said, "Okay. Fine." 
15 So we wrote that in. Then subsequent to that the parties 
16 signed the contract. 
17 Q All right, so that is one alteration that you 
I 
18 l made of the original contract. 
,, 
il 19 II A I am a little unclear as to whether you say 
20 !ioriginal contract 
II 
21 II Q The contract that you gave to them to sign. 
22 II said they brought it back to you and y~u made that change. 
y 
23 II ljThat is an alteration of the original contract t~~t you gave 
!t 24 II to them. 
25 I! 
1: A The draft of the contract, yeah. 
·~· ----------------------------------------~~~~----------------, 
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2 There was a draft, and then there was an alteration, and I 
3 consider th1.s to be the original contract or the final 
4 contract. 
5 Q Would you look at the last page of that 
6 contract. 
7 A Uh-huh. 
8 Q Is there anything on that last page to indi-
9 eate that the original was altered? 
10 
11 
12 
13 
14 
~: I 
17 I 
I 
1s !I I, 
rl 
li 19 1; 
li !I 
20 11 
21 il 
il 
A Well, the cancellation provision or te~ina-
tion provision in the last part there ~hieh was probably 
added at the same time as the other one, or just about the 
same time; but again, all prior to the signing of the con-
tract by the parties. 
Q You say that the termination clause there was 
on this contract at the time that Mr. Simmons and you signed 
it.? 
A That is my recollection, yes. 
Q It is in different type, isn't it? 
A Uh-huh. 
Q Obviously an afterthought to the original 
22 l! contract? 
I 
. 23 
:I 
~ I 
n !, 
II 
24 ;~ 
'l 
! ~ 
MR. I.AWSON: Objection to the nature of the 
question. Mr. Gannalo has already testified that 
I 
I 
I 
already 1! 25 !i !~! _________ t_h_e_s_e __ c_h_an __ g_e_s_w __ er_e __ ma __ d_e __ t_o __ a __ d __ raft. 
·65 
He has 
RUTH .JONES GREINER. C ~ R 
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2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
testified, as well, that the contract was not 
changed after the time that ~t was executed, so 
I don't: know what the word "original contract'~ 
means. I think it is a misleading question. 
MR. MULLINS: I am just asking him isn't 
that clause in this contract different in type 
than the rest of the contract is. 
Q Is it? 
A It appears to be, yeah. 
Q And you say that it was theie at the time 
12 that you executed the contract? 
13 
14 
15 
. the 
li 
1s 11 
r 17 ~I 
il 
!! 18 .; 
,, 
i ~ 
19 i! 
.. 
I; 
A 
Q 
It is my recollection that it was, yeah. 
Isn't it obviously different in type from 
rest of the CQntract? 
MR. lAWSON: He has already answered that 
question, Your Honor. 
A Yes. 
Q Then why didn't you and the other parties 
35 
H 
il 
20 !1 signing this contract initial that to show that it was there 
fi 
d 21 j~at the time of the execution of the contract? 
;: 
22 11 
:! 
;. 
A I guess since none of the parties to this 
" 23 ll.contract are lawyers. We signed a contract as it existed. 
24 ~lif you are asking why we didn't, it didn't even dawn to any 
25 
:!of the parties to do that. It didn't.d(lwn to me. 
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2 Q When did you sign the contract? 
3 A Sometime during Janua~. I don't recall the 
4 specific: date. 
5 Q Sometime during January of 1980? 
6 A Yes. 
7 Q And you were in negotiations with Bill 
8 Simmons at that time? 
9 A Well, I was in negotiations with -- I came 
10 down at that time, and we had two contracts that we were 
11 negotiating with contract miners and this was one of them. 
12 I had negotiations with representatives of JS&K Corporation, 
13 yes. 
14 Q Who was the other that you were negotiating 
15 with? 
16 A The other contract miner? 
17 Q Yes •. 
18 A We have another contract miner on the property 
19 Q And who was that? 
20 A J'K&G. 
21 Q J'K&G? 
22 A Uh-huh • 
. 23 Q And who are the parties. in that? 
24 ! ~ ~ ! 
!! 
A I d~n't reeall exactly what their names are. 
25 :i Q D~ you know if Ron Jackson wt:?involved in tha ? 
RUTH JONES GREINtR. C S R · · 
1 Gannalo - Cross 37 
2 A Uh-huh. 
Q And a ~~r. Kidd? 
A I don' t know him. 
Q George Kidd? 
A I don't know what the other names were. 
7 Q George Godbey? 
8 A Godbey, yeah. 
9 Q And you neg~tiated with them? 
10 A It is my recollection that we bad the same 
11 conversation with them that we had with tnese fellows. 
12 Q The same conversation about the severance 
13 tax, right? 
14 
15 II 
A Uh-huh. 
Q And you paid them fifty cents a ton, you say, 
16 I for the severance tax? I mean the excise tax? 
17 li I! MR. LAWSON: I object to this line of ques-
li 18 :j 
H tioning. It seems to me it is irrelevant and far 
p 
19 II 
·' it 
20 i; 
:l 
II 
;I 
21 II 
.I 
22 I! I; 
il 
d 
23 II 
!! 
24 l: ; 
;: 
25 
afield from the subject matter. 
THE COURT: Well, if he can answer, let him 
go ahead and answer. 
A Same recollection, yeah. We specific•lly bad 
the conversation with them about this taX and specifically 
agreed with them that they would pay it. We would pay them 
and the in turn would a the fift ton. 
RUTH JONES GREINER. C S R 
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2 Q And that was at the same time you were 
3 !1 negotiating with Mr. Simmons of JS~? 
.I 
4 I, 
5 1 was at the same time. I am presuming it was, yeah. 
A Well, I don't recall precisely whether it 
6 Q You said. earlier, I think, that Mr. Sfmmons 
7 . took the contract and went over it with someone else possibl 
8 and returned it? 
9 A It is my recollection that the JS&K repre-
10 sentatives took it home, looked it over, and then came 
11 back the following day. 
12 Q And were you there when they brought it ba~kl 
13 A I don't recall if I was or not. 
14 Q I think you said earlier that your recollectio 
15 I was 
16 I 
I' 17 ;I 
that Bill R. Simmons signed this contract before you did 
MR. LAWSON: I believe he testified, Your 
I• j! 
~ l 18 it ~ ; 
Honor, that he did not know which one was which, who 
signed first. I believe that was his testimony. 
!i 19 ll A I can't recall exactly how long a time I was 
20 II down here for, but it may very well have been that they re-il 
21 I! tumed it during my til!'e here signed, and then I in turn 
22 
/I signed it right there and we gave them. a· copy of the contrac , 
!• 
:1 
II 
;1 or whatever. 
'i !i 
24 i: 
!I Q But you don't recall signing it before he 
25 i! 
!: signed it? 69 ~~----------------------------RU'!'H JONES GREI~Eq. C S = 
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2 A No, I don't recall. 
3 Q You testified that yo~ had a contract with 
4 JS&K prior to 1980. Is that correct? 
5 A 
6 
7 A 
a Q 
9 A 
10. Q 
11 A 
12 document. 
13 Q 
14 A 
15 Q 
16 I contract? 
17 I A 
18 II Q 
Yes. If I can, I would like to get my notes. 
THE COURT: You may refer to your notes. 
We had an agreement with them, yes. 
Was it reduced to writing? 
Yes, I believe it was. 
Was it executed by all the parties? 
I don't recall. I would have to look at the 
Did they pay the excise tax under that contrae ? 
No, they did not. 
They did not pay the tax under that prior 
Right. 
Had they agreed to pay it under the contract? 
I' 
19 11 A They had agreed to me to pay it. I don't have 
20 II that contract in front of me, and I don't recall the actual 
i! 
Again, the understanding of the parties was they 
I 
21 
1 details. 
~ 
22 \would be paying that tax, and that was one of the problems 
23 l leading us into negotiations and the nego"tiations of this 
i 
24 ! contract. We were going to be a lot more specific and we 
25 
' "'ere goin~ to elarify th:i.s matte~. The ~ties had always 
RUTH JONES GREI"O:EI:\ c 5 = I' i. 
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2 agreed that it was their obligation to pay it in the course 
3 of our conversations. As the case was, I told them if the 
4 IRS ever came in and assessed that, that they would be 
5 ~bligated to pay that. It was their understanding they 
6 would pay that, if it was ever assessed. They understood 
7 it was a liability, and they we~e hoping that the IRS didn't 
8 c:ome after them for it. 
9 Q That was for the years prior to 1980? 
10 A Yes. 
11 Q Did you pay those taxes? 
12 A We did, in fact, pay those taxes. Yes. 
13 Q Did y~u deduct that fro~ their revenue from 
14 you for 1980 and 1981, etc.? 
15 A We did not subtract it from them or compel 
16 them to pay it because they could not afford to pay it. 
17 I 
I 
I 
I 
Q So yo~ just gratuitously paid those taxes for 
jl 18 !! them. 
,. Sort of gave them a bonus of the taxes for 1976 throu 
19 il 19791 
20 I 
21 amt)unts. 
A As a point in fact, we did not forgive those 
We have never asserted a claim. 
., 
Q As a matter of fact, when the taxes for 1980 
,· 
!= . RUTH JONES GREINER. C S R 71 
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2 were due, that is, the excise taxes, isn't it true that you 
3 told JS&K that Westbury was not lia~le for those taxes; 
4 that JS&K was liable for them snd they would have to pay the 1 ? 
5 A Are we talking pursuant to the contract, or 
6 are you asking me an opinion of law, as to the IRS obligatio 
7 as to who pays it? 
8 Q That was even before this· contract was entered 
9 into. Didn't you tell them that they had to pay the excise 
10 taxes? 
11 A We told them that was their-responsibility. 
12 y es. 
13 Q And they did not know anything about the tax 
14 I laws or anything and when you told them that they bad a 
15 
I liability to pay the excise taxes, they went ahead and paid 
16 I, 
1 it, didn't they? 
I 
17 1 
I 
i 18 l by the parties that it was their obligation to pay it. It 
A Pursuant to our conversations it was agreed 
19 I I was not that we were misinforming them as to their obligatio 
I 
20 I ~ to pay. We specifically agreed that they would and in terms 
21 I I of our amount of compensation. That was figured into it. 
22 1 We discussed it with them. It was not that we were advising 
I 
! them as to their obligations or rights, but as to what we 
t 
23 
I 
24 I had agreed. We had agreed that they would pay it, and that 
25 
; we wnuld be compensating them for it. 72 ___ --1 
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2 Q Would you tell the Court who prepared that 
I 
3 1l contract? 
4 A Westbury prepared it. 
5 I Q Westbury? Was it you who prepared it, or was 
6 it some attorney who prepared it? 
7 A Westbury or our counsel~ Presumably our couns 1 
8 prepared that document. 
9 Q Did you prepare it yourself? Did you draft it 
10 A No. 
11 Q Did you direct anybody t~ draft it? 
12 A You mean did I engage an attorney to draw that 
13 Q Right. 
14 A Our attorney drew the contract. 
15 Q Your attorney drew the contract? 
16 
I A Yes. 
17 II 
I! Q And you specifically had discussed with JS&K 
18 !i the excise tax and the severance tax? 
;; 
:I 
19 ll A Yes II • 
il 
20 I' Q Can you tell me why, after you had specifieall 
:I 
II 
21 jj discussed with JS&K the payment of the excise tax, why you 
I' d 
22 li did not specifically set that forth here under Section 13 of 
" 
· 23 !i this contract, where you referred to the taxes to be paid by 
If li 
24 !IJS&K, i~ by your own testfmony, it was ·unclear as to whose 
!, 
25 ~~ liability the excise taxes really were back at ·that time? 
RUTH JQNCS GRE.INER. C S ~ · ?3 . 
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2 Can you tell us why you did not have that specifically set 
3 forth in this contract? 
4 
5 
6 
7 
8 
10 
11 
12 
13 
14 
15 
16 
A It was understood by me· when I read that, that 
that was included in those listed as taxes; and it was 
understood by them also at that t~e. 
Q If it were understood by them and understood 
by you, why didn't you set it forth specifically like you 
did the severance tax? 
A I am presuming at that time it was so clear 
in everybody's mind because it was one of.the major bones 
of contention in the course of our negotiations. It was 
clear to everybody, okay, that that was there obligation to 
pay that, to file the tax returns and we were compensating 
that. Something that clear in everybody's mind, two years 
later you can't have me try to explain to you why we didn't 
17 
18 
1. specifically lay it out. I mean, that may have been a mis-
11 take on our part not specifically including that, as to a 
II 
19 'j 
11 whole bunch of other things we probably could have included. 
20 ,, il At that t~e it was so clear in everybody's mind what we 
21 
II were talking about; and subsequently, the fact that they had 
22 H 
ii in fact filed the tax retums as such, you know. It was 
!i 23 jl !l just so clear in everybody's mind that it was no need to 
24 !I 
11 
spell it out •. 
25 :: 
:· Oka • Would ou look at our notes and see 
~ : RUTH JONES GRE'·~E~ C S ~ S~E~OGhA~- ~t~::T~~ 
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2 how much you paid JS&K for coal in 1981? 
3 I A 
4 Q 
5 A 
6 Q 
7 A 
8 Q 
9 A 
10 Q 
11 A 
March 16 they got a ra~seto $18.45 a ton. 
That is one dollar? 
Uh-huh. 
And what did you pay JS&K for coal in 1979? 
It was $16.50. 
When did you start paying JS&K $17.45? 
It was effective January 1, 1980. 
And you paid from January 1 through March 31? 
No. I think it was .. about the midd1e·of Marchc 
12 March lS was probably the cutoff date because we paid it on 
13 a half-month basis. 
14 Q So you paid for a year and two and a hal£ 
15 months $17.45? 
16 A Right. 
Q And th~n you raised the price of coal by $1.05? 
A No, $1.00. It was raised from $17.45 to $18.45 
. 23 
l Gannalo - Cros~ 45 
2 Q So you increased their pay $.95 in 1980; you 
3 increased it $1.00 in 1981. When di~ they cease working 
4 for you? 
5 A They left on November 25, I believe, of '81. 
6 Q Of '81? 
7 A Yes. 
8 Q I think you testified that typically you 
9 would renegotiate each year on the price of coal with your 
10 contract? 
11 A Yes. 
12 Q . So you are telling this Court that in January 
13 of 1980 you renegotiated with JS&K and gave them a $.45 
14 increase? 
15 A Yes. 
Q And you did not complete your negotiations 16 II 
17 
·11 until sometime up in January? 
I• 
18 !~ j• ,, 
19 jl 
.I 
20 II 
21 n 
A January of which year? 
Q Of 1980. 
A I believe it was during the first or second 
ll week of January that we concluded those negotiations. 
22 II Q So it was before the half was over? 
Yes. 
I! 
2a II 
ll 
24 ;: 
:· 
25 
A Yeah. 
Q ·And yc,u just reverted back to January 1 to 
pay them after you had reached an agreeme~1 --------------~ 
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2 A Uh-huh. 
3 Q Did you advise me earlier that you had a 
4 II written contract with JS&K for the year prior to January 1, 
5 1980? 
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A It is my recollection that we did. I may be 
incorrect on that. I have not reviewed that file prior to 
January of 'SO. I don't recall if we entered into a written 
contract. My recollection is that we did have some sort of 
a letter agreement or·something like that, but I can't put 
my finger on it right now. 
MR. MULLINS: I think that is all. 
THE COURT: Is that all of this witness? 
MR. LAWSON: That's all, Your Honor. 
THE COURT: You may be excused. Thank you. 
THE WITNESS STOOD ASIDE. 
THE COURT: Let's take about a five-minut.e 
break. 
(Whereupon a brief recess was taken at 10:50 
a.m. , after which the follo~-Iing proceedings were bad ) 
THE COURT: You may proceed. 
~m. LAWSON: Mr. Stallard. 
!I 
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2 ROGER B. STALlARD 
3 having been duly sworn, was examined.and testified as follow: 
4 II DIRECT EXAt.UUATION 
5 BY MR. LAWSON: 
6 Q 
7 A 
8 Q 
9 A 
10 Q 
11 A 
12 Q 
13 A 
14 1 
:: II 
A 
Q' 
Q 
State your name for the record, please. 
Roger B. Stallard. 
Mr. Stallard, where do you live? 
Claypool Hill. 
By whom are you employed? 
Westbury Coal Mining Partnership. 
What is your position with Westbury? 
Vice-president of operations •. 
Row long have you bad that position? 
Since January of 1980. 
Obviously then you were there during the ttme, li 17 
11 or you have been there during the time JS&K was : ~oing mining 
18 !if~r Westbury? 
!! 19 :j j! 
:j 
I• 
A Yes, sir. 
20 il 
l1 Q Did you have any official capacity at the time 
21 lltbat the negotiations of this contract mining agreement were I! 
22 ij libeing conducted? 
:I 
'I 
23 11 
II 
24 li 
;!during the last t1-1o weeks of Mr. White's tenure at Westbury. 
li 
A I was there trying to· learn the operations 
2s I! ;-' ____ Q~ __ tJ_a.;....s;;;_h...;..e;;;;;.....yt...;o;..;u;;..;;r;.......~p_r....;e;...d;......;e;...c....;e;..;;;s...;;s~o...;;r~?-__,78 
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2 A Yes, sir. 
3 Q Who participated in these negotiations be-
4 sides yourself? 
5 
6 miners. 
7 
9 
A 
Q 
A 
Q 
Mr. Gannalo, Mr. w~ite, and the contract 
And who from JS&K, if you recall? 
Bill Simmons and Dennis Simmons. 
Do you recall anything being expressed during 
10 these negotiations about the payment of excise taxes? 
11 A Yes, sir. They discussed that quite a bit, 
12 
and made it very clear that part of the contract price was 
13 
1 for the contractor to pay the excise taxes. 
I 
14 I Q To your knowledge, did JS&K agree that it 
15 
1
1 
would pay out of its per ton rate moneys for the excise 
16 I taxes? 
17 II 
!! 
A Yes, sir. They agreed to pay that and furnish 
18 !l Westbury a copy .,f the form that they filed. 
:i 19 il 
!I Q To your kn~wledge, were such for,ms supplied to II 
'I 
20 1 I Westbury during 1980 and 1981? 
21 ' li A Yes, sir. 
22 ~~·~~ Q I show you what has been marked as Plaintiff's :, 
I, 
!\Exhibit No. 2 and ask if you would please identify that. 
;, 
. 23 
24 il 
!i A Yes, sir. This is a copy of the amounts paid 2~ !! U 'I :~;o~n~F~o~nr.~·~7~2~0~b~y~J~S~&K~·--~~~~~~~-79 
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Stallard - Cross 49 
Q Leaf through there and look at the other pages 
in there. Are those the excise tax .forms that you are re-
ferring to? 
A Yes, sir. 
Q Are you personally aware of any business 
being conducted by JS&K at this time? 
A No, sir. 
MR. LAWSON: They are all the questions I 
have. 
CROSS EXAMINATION 
BY MR. MULLINS : 
Q 
Mr. White? 
A 
Q 
A 
Q 
A 
Mr. Stallard, you say that you succeeded.a 
Yes, sir. That is correct. 
Could you give us his first name? 
Earl. 
Where is Mr. White now? 
I am not sure where he is now. Be left West-
. 
bury to go to a coal mining operation in Illinois. 
Q And you say that you sat in on the negotiation 
with Bill Simmons and Dennis Siamons, aleng with Mr. White 
and Mr. Gannalo? 
A Yes, sir. 
i! ~--------------------------------.80------------~ RUTH JONES GREINER. C S R 
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2 Q Yhen did this take place? 
3 A It was during the fir~t part of January of 198". 
4 I came 'there either New Year's day or the day following. 
5 The negotiations took place during that week or two weeks 
6 there to get everything going for the new year. 
7 Q When did Mr. White leave Westbury? 
a A He left January 15, 1980. 
9 Q Does Mr. Gannalo work there with you·in the 
10 Richlands area? 
11 A No, sir. 
12 Q Where is his point of operation? 
13 A His offices are in Connecticut. 
14 Q In Connecticut? 
15 A Yes, sir. 
16 Q Do you know when he arrived down there for 
17 II 
'I ,, these negotiations?. 
18 1: p 
:i 
A Yes, sir. He arrived down there the day prior 
19 ll 
II to my coming on board with the company. 
20 Q Do you know when he left there and went back 
21 1 I to Connecticut? 
22 : I 
I 
I 
. 23 
A I do not recall the exact date. No, sir. 
Q What other things were· discussed in those 
24 ! ! negotiations? 
i 
25 : 
A There were a multitude of things discussed. 
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I don't recall them all. I was busy trying to get my feet 
on the ground of what was going on &t the company. I was 
new to the organization totally. There were a multitude of 
things discussed during these couple of weeks. 
Q Did you discuss with Bill Simmons and Dennis 
Sfmmons the severance tax? 
A No, sir, I did not. I was just sitting in 
there listening in on all of these conversations and dis-
cuss ions. 
Q Did you have more than one conversation with 
the Simmonses? 
A I think they were in there two or three times 
during these things. I did not personaily conduct conversa~ 
tions with them. I just sat there when they were there. 
Q And that was in January of 1980? 
A Yes, sir. 
Q And the only thing that you specifically recall 
19 II about it was a discussion on the ex~ise tax? 
I! 
20 II 
jj A 
21 I! there was problem for some reason with determining who would 
22 ll 
~~actually take care of it. They agr.eed to pay the contractor 
They had a discussion on the excise tax, and 
23 !' . 
d the amount, providing they would pay·it. 
!: 
24 :: 
25 ~~ I 
;Ul,P-erat ions were discussed Those type tJ;d.~~'--lll~~~c:ewr;.c:e~d~i ... s.... c .wu,.s.-s.-e .... d. 
·Tonnages were discussed. The routine mining 
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Stallard - Cross 52 
Q Do you have other contract miners? 
A Yes, sir. At that time we had one more. 
Now we have a_ couple more contractors. 
Q Who is paying the excise tax for the coal 
that is being removed by those contract miners? 
A At the present time Westbury pays them. 
Q Why is Westbury paying that tax? 
A As I understand it, the Conneetieut.office in-
formed me there had been a decision handed down that after sue 
and such a date -- I don't even know the date -- that the 
producer, or ourselves, were liable for that tax. At that 
time l~e started paying that. 
Q As a matter of fact, if your contract miner 
pays that tax, that still does not relieve Westbury paying 
that tax, does it? 
BY MR.. 
MR. LAWSON: I believe that makes the witness 
draw a legal conclusion. I think it is inappropriat'. 
MR. MULLINS: Well, if he knows, I think that 
he can answer that. 
MR. LAWSON: I lt'.aintain my objection. 
THE COURT: Repeat back the question. 
MULLINS: 
Q Even if the contract miner pays the excise 
1 Stallard - Cross 53 
2 the producer, Westbury, to pay that tax, does it not? 
3 MR. LAWSON: I object ~o the question again. 
4 He is asking what the IRS requires. It draws.:a 
5 legal conclusion. 
6 THE COURT: If he knows, I think he can answer 
7 I don't know whether he is in·a position to know 
8 even. 
9 A I honestly don't know. The legal aspects of 
10 our operation are handled at another office. I am responsi~ 
11 ble only for the day-to-day functional operations of West-
12 bury. 
13 Q When did Westbury start paying that tax them-
14 selves? 
15 
16 1 
A I do not know the exact date of that. 
Q But you advised us that a decision had b.een 
17 ! handed down, whereby Westbury is liable for that tax. 
I 
Is 
18 ! that correct? 
19 
20 
! 
! 
21 i 
I 
I 
A 
Q 
A 
I was told that by the Connecticut office. Ye • 
And did that decision come from the IRS? 
Sir, I don't know. All I know is that my 
22 I 
1 people informed me that they ~1ould be paying that and that 
23 ! was t~ be d~ne that way in the future, arid I would not have 
I 
24 
· to require a .copy of the form. We 'tiould be taki.ng care of 
25 
:t t ourselves rather than the:. 84----~ 
RUTH JONES GR£1r~Eq, C S R 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
I 
21 I I 
22 ,I 
. 23 II I, ,. 
24 II !I 
!I 
25 !I II 
·, 
:• 
Stallard - Cross 54 
MR. l~LINS: We have no further questions. 
~m.. LA~lSON: That is a.ll we have, Your Honor. 
THE COURT: You may stand aside. Thank you. 
THE WI~~SS STOOD ASIDE. 
MR. LAWSON: That is all of our evidence, Your 
Honor. 
MR. MULLINS: We have no evidence, Your Honor, 
and we object to everything that has been presented 
here in the fo·rm of evidence. 
THE COURT: Let me see counsel in chambers 
just a moment. 
(Whereupon a brief discussion was bad in 
chambers, not recorded, after which the following 
proceedings were had:) 
MR. IAWSOt~: Your H~nor, would it be appropria 
for me now to ask for the specific relief that we ar 
requesting? 
THE COURT: Do you have any comment to make? 
MR. LAWSON: That would be it. 
THE COURT: All right. 
MR.. LAWSON: We are requesting that under the 
circumstances of the case that the Court enjoins 
JS&K or anyone acting under its operation or control 
from in rec: 
1 
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24 I 
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from the Internal Revenue, pending 2 final hearing 
of this .. matter before the Court, ~·,hich we would 
hope could be expedited and brought to hearing 
very shortly. 
MR.. MULLINS: Your Honor, I would like to 
respond to that. 
It is our position that the motion for an 
injunction is premature. There has been no receipt 
of JS&K of this alleged refund; and until that 
refund is received by JS&K and Westbury is charged 
. . 
with and assessed by IRS for these taxes, then they 
have no cause of action. 
If the Court should hold that it is not pre-
mature, that they do have injury at this point, then 
they have an adequate remedy of law, in that they ea 
sue JS&K for any amount assessed against them by IRS 
that they have paid to JS&K. That is not a suit for 
equity to determine. Once that occurs, they can 
bring their suit again~t JS&K for that amount, and 
that is sufficient remedy for them. 
Now if this proceeding should be at law, and 
we feel very strongly that it should be, then there 
is no way that this Court can issue an injunction in 
a case at law ualess the~e is s~,;tfie property 
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involved. By specific p·roperty, the legislature-
and the courts have determined that it must be 
something unique, such as a specific gold watch 
that has some intrinsic value over and above market 
value, or something of that sort that is at issue. 
The property that we are talking about here 
is 4ollars and cents, greenback, currency, the medi 
of exchange of this nation. There is nothing 
specific about· that. Thirty-three thousand dollars 
coming from one bank is the same as thirty-three 
thousand dollars coming from another, and there is 
nothing specific about that. The only way that an 
injunction will lie at law is that specific property 
be the issue. There is nothing specific about this 
property. 
If they want to preserve those resources so 
that they will not be disposed of by the principals 
of JS&K, their remedy is to seek an attachment of 
those funds coming from IRS. If the circumstances 
justify an attachment, then those funds will be pre-
served. If the circumstances do not justify an 
attachment, then they are going to have to wait .for · 
a dete~ination on the merits before they can go afte 
JS&K and its principals for reimhl§r~r of atilt loa~! 
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they may have suffered. 
THE COURT: As express.ed to counsel in 
chambers, this case is rather unusual and the/ 
Court is being asked to freeze an amount that is 
not in existence at this time. It is more of an 
anticipatory breach and in light of the evidence 
57 
the Court has heard today, it is a chancery matter. 
I think the Court would have to deny the 
relief sought during this hearing today. Actually, 
the evidence before the Court that there has even 
been an application for a refund com~s by way of 
hearsay. I think it would be fair to assume that 
·the hearsay is good, but to establish a precedent 
here of freezing all funds in every bit of litigatio 
that comes in before the Court would be a very 
dangerous thing for the Court. 
So, you may talean order denying the relief 
here and show the objection to it. 
MR. LAWSON: Could the order also reflect that 
the transcript be made a part of the record? 
THE COURT: Yes. 
. (Whereupon the proceedings in the 
matter were conclude~ ~t 11:40 a.~.) 
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CERTIFICATE OF COURT REPORTER 
I, Kathleen D. Browning, Cou~t Reporter, hereby 
certify that the foregoing transcript is, to the best of 
my ability, a true and accurate record of the testimony 
offered and received and proceedings had in the matter of 
WESTBURY COAL MINING PARTNERSHIP vs JS&K COAL CORPORATION 
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before the Honorable Robert L. Powell on November 17, 1982, 
Tazewell, Virginia. 
Kathleen D. Browning -
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The following cause came on to be heard 
on this the lOth day of June, 1983, before the Honorable 
R. L. Powell, Judge of the Circuit Court of Tazewell County, 
sitting at Tazewell, Virginia, when the following 
Proceedings were had~in Chambers: 
(Thereupon, the Court Reporter was duly 
Sworn.) 
THE COURT: This is a pre-trial hearing 
on certain matters in the case of Westbury.Coal 
Mining Partnership against J. s. & K. Co~l 
Corporation. What issues do you have? 
MR. McCLINTOCK: I call the Court's 
attention to the Contract Mining Agreement that 
has previously been introduced into evidence as 
Plaintiff's Exhibit One, dated January 1, 1980 
between Westbury Coal Mining Partnership and 
J. S. & K. Corporation. 
THE COURT: Al~· .right, sir. 
MR. McCLINTOCK: This Contract sets out 
specific mining duties and work to be performed, 
compensation to be paid and obligations of the 
parties and in particular, I call the. Court's 
CENTRAL VIRGINIA REPORTERS 
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4 
2 attention to Section Number 13 of the Contract 
3 prefaced by the words, "Compliance with Law ... 
4 THE COURT: Okay. 
5 MR. McCLINTOCK: Section A sets out certain 
6 per.mits and licenses to be obtained by the 
7 contractor and particularly I would like to call 
a attention to sub paragraph (b) in which it says, 
9 "The contractor shall give all necessary notices, 
10 shall pay all fees and taxes required by law and 
11 shall comply with all gover.mental rules and 
12 regulations relative to the workn .• 
13 In the preliminary matters which have 
14 heretofore been taken up by the Court, namely 
15 the question by the Complainants that an injunctio 
16 be entered by this c~urt prohibiting the 
17 Respondents from securing a refund of taxes paid 
18 by the Respondents, J. s. & K., who is the 
19 dontractor. 
20 There has been evidence introduced as to 
21 certain oral agreements that the eomplainants 
22 maintain were agreed to between the Complainants 
23 and the Respondents, between Westbury and J. s. & ., 
24 I I 
I 
which we deny were agreed to. 
25 II I This particular oral agreement which the 
I CENTRAL. VIRGINIA REPORTERS 93. 
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5 
2 Complainant, Westbury, says was agreed to by the 
3 parties was that .50 cents a ton for all coal 
4 mined by the contractor was paid to the contractor 
5 by Westbury with the agreement and understanding 
6 that the contractor in turn would pay that !SO 
7 cents to the Internal Revenue Service and it is 
8 to be stipulated that the Federal Statute, the 
9 Federal Law, requires the Producer or in this 
10 case, the Federal Law would have required 
11 Westbury, who is the Producer, to have paid that 
12 tax. 
13 But, Westbury intends to introduce evidence 
. 14 oral evidence, PaJ;ol Evidence., that at the time 
15 : · the negotiations of this Contract was going on, 
16 that this oral agreement was made for the 
17 contractor, J. s. & K., to pay Black Lung Excise 
18 Taxes, which were, in fact, required by law to be 
19 paid by Westbury. 
20 Now, it is our position and our contention 
21 that this Contract was written by Westbury and it 
22 is our position and our contention that sub-SectioJ 
23 (b) says that the contractor shall give all 
24 necessary notices and shall. pay all fees and taxes 
25 required by law. 
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Now, our position is that that does not 
require us to pay Westbury's taxes or they could 
say we owe Westbury's Federal Income Taxes for 
the profit they made on this coal. We would owe 
the Social Security Taxes that they paid their 
office employees for work that was done by their 
office employees, we would pay their local 
Property Mineral Taxes, which they had by law to 
pay. 
Under their interpretation, if they are 
permitted to introduce oral evidence to ~the 
terms of this Contract, they would necessarly 
have to take the position that this is ambiguous 
and we are saying that it is not ambiguous. 
We are saying that we only agreed to pay 
all taxes, which we were required by law to pay. 
Now, Section 13 under their heading that says, 
"Compliance with Law", these coal companies and 
operators want their contractors to be within the 
law. 
They want them to operate lawfully and they 
want them to pay the taxes that they are required 
by law to pay. They want them to pay the bonding 
permits, the licenses that they have to have, but 
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7 
they certainly are not going to expect the 
contractor to pay every tax that is required by 
law to be paid by them. 
To vary this Contract, to let Westbury 
come in, after they have filled in themselves 
over on the second page the compensation to be 
paid, under Section 3 where it says, "Westbury 
shall pay to the contractor for the performance 
of the work the sum of $17.45 for each clean ton 
of f.o.b. coal preparation". 
Your Honor, they now want to show by 
Parol Evidence that .50 cents of this amount was 
to go toward the payment of B.lack Lung Taxes and 
they wrote this Contract. This contractor, these 
two men that mine this coal, are required to pay 
all taxes and fees required by law to keep them 
in compliance with the law and that is the very 
heading of Section 13 and we feel that this 
Contract states exactly what it says, "They shall 
pay all fees and taxes required by law"-.,: and they 
have done so. 
We do not f~el that·this COntract should be 
varied by Parol Evidence at the time the Contract 
was being negotiated and then they come in later 
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and say that .SO cent·s of that $17.45 was 
supposed to be paid by you boys to Uncle Sam. 
·· By Parol Evidence, we think it varies the 
· terms of the Contract and should not be admissib.le 
and we feel that that is a matter that should be 
determined by the Court at this time; whether or 
not that contemporaneously oral modification 
should be allowed. 
MR. LAWSON: Well, the last time we were 
before the Court, the argument was made or the 
questions were asked of two of Westbury's witnesses 
about other taxes. 
THE COURT: I tell you what, let•s go 
ahead and break for lunch at this time. 
(The noon recess was taken at 12:30 P.M.) 
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(The parties returned to the Courtroom at 
1:30 P.M. and the Hearing continued.) 
MR. LAWSON: With respect to the arguments 
made by the Defense regarding Parol·. Evidence, 
I would point out to the Court that introduced 
into evidence is the tax form 720 that was filed 
by the Defendant, which obviously has reference 
to the Excise Taxes. 
So, to the extent that the Defendant would 
try to keep out any reference,specifically _any 
oral testimony specifically relating to Excise 
Taxes, it seems to me that that would have to be 
effectively waived at this point _in time since 
it already has been admitted, without objections, 
to my recollection. 
The forms that were filed by the Defendant 
and copies of which were supplied to the Plaintiff 
during the course of the Contract shows that they 
were, in fact, paying Excise Taxes. I should say 
that seven quarters of Excise Taxes were paid. 
Secondly, I would point out to the Court 
that in that regard, as well as in response to 
_request to produce documents, the Defendant has 
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produced the Claim Fo·rms by which it is claiming 
a refund of Excise Taxes and has admitted that it, 
in fact, did file a claim for the Excise Taxes 
refund. 
The position of the Plaintiff on the legal 
question of whether or not the Parol Evidence 
rule applies simply is that the Contract has to be 
taken as a whole and the Contract refers 
specifically to the "work" that was to be 
performed by the Defendant. 
It describes that work and the Contract in 
its entirety indicates the obligations Uhder.takeri ::; 
by the Defendant to do that work •. Part of those 
obligations, including that paragraph which 
Mr. McClintock has talked about, Paragraph 13, 
has to do with compliance with the law. 
The amount of money that has been alluded 
to is contained in the Contract and that was 
arrived at under all the ~ircumstances set forth 
in the Contract. That was the amount of money tha-t 
the Plaintiff agreed to pay the Defendant, assumin) 
all of the obligations which are set forth in that 
Contract are followed. 
I do not believe that the Contract can be 
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construed to mean in Paragraph 13 that anything 
other than the gross essence of the taxes to be 
(,?.~~-'-' 
paid by the DefendantArelative to the wo~k under 
the terms of the Contract. 
To that extent, it cannot be expanded to 
mean that they agreed to pay Plaintiff's Income 
Taxes or Plainti£f's Personal Property Taxes or 
Plaintiff's Real Property Taxes. We believe that 
the Contract taken as a whole indicates that the 
taxes to be paid by the Defendant were those 
related to the work and specifically those would 
include the taxes due on account of the black 
Lung Disability Trust Fund, ~hich came out in the 
form of Manufacturer'·s Excise Taxes under Federal 
Law. 
Not only are taxes referred to, but the 
word law is also referred to and, of course, 
Title 26. The only thing, I believe, that can 
be said is that the Contract at the very most, 
although it may be clear and unambiguous on its 
face, it seems to me that the collateral matter 
that is with respect to its application to the 
Excise Taxes is that which makes it ambiguous and 
calls for the intention of the parties of what 
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was in the minds of the parties to be brought up 
into evidence by oral testimony. 
· I would refer the Court·· to Michie ' s 
I 
I 
'l 
I 
1 
I 
I 
I 
II Jurisprudence, the Title on Evidence, Section I 
148 having to do with ambiguities. In particular, II 
the language on page 523, in which it says, uanly 
in cases 
resorted 
and then 
of latent ambiguity will parol evidence be 
to in aid of the interpretation of contra111 s, 
not to add to or diminish what is written(! 
but to explain the subject of the instrument. 
"A latent ambiguity arises when the 
instrument upon its face appears clear and unambig us 
~ut there is some collateral matter which makes 
the meaning uncertain." 
Then it goes on to say, "It is made to 
appear from the facts dehors the instrument." 
There are footnotes in this section that refer 
to West Virginia cases and also to a Virginia case.i 
In footnote Number 9 on that page, which is 
a West Virginia case, it says, "A latent ambiguity 1 
is one which arises not upon the words of the 
instrument, as looked at in themselves, but upon 
those words when applied to the object sought to 
be accomplished by the contract or the subject 
I 
II 
li i! 
II J. 
I' II ~~----------------------C-E-N-TR_A_L_V_I_RG_I_N-IA_R_E_P_O_R_TE_R_S ___ jl __ O __ jl ______________ ~~~! 
!;TE:NOC::RAP ... AEP~A'!'~AC. 
13 
2 which they describe." 
3 The object sought is the payment of the 
4 Excise Taxes and the question is how this 
5 paragraph relates to that object. A Virginia 
6 case is Zehler versus E. L. Bruce Company, in 
7 which it says, "A latent ambiguity or equivocation 
8 is a term which, upon application to external 
9 objects, is found to fit two or more of them 
10 equally". 
11 There is another case, a 1950 Virginia 
12 case, Young versus Schriner,· 190 VA. 374, ~hich 
13 states on page 379, "It is elementary that where 
. 14 the terms of a contract are thus susceptible of 
15 more ·than one interpretation, or an ambiguity 
16 exists, or the extent and object of the Contract 
17 cannot be ascertained from the language employed, 
18 'Parol Evidence may be introduced to show what was 
19 in the minds of the parties at the time of making 
20 the contract and to determine the object on which 
21 it was designed to operater•. 
22 I do not believe that under the circumstanc s, 
23 the Contract taken as a whole that it could be 
24 said that the Contract is totally unambiguous with: 
25 respect to whether or not the Defendant was to pay 
'' 
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14 
the Excise Taxes and secondly, although it may be 
argued that testimony given or tendered by the 
Plaintiff that the Plaintiff paid .so cents per 
ton to the Defendant for the Defendant in turn to 
pay over to the Federal Government in the for.m of 
Excise Taxes. 
That is Parol Evidence, which alters the 
terms of the Contract because the terms of the 
Contract indicate $17.45 per ton to be paid to 
the Defendant. I do not believe that that can be 
said because, again, the figure t~at is_set forth 
in the Contract, what is to be paid per ton, is 
the figure that is derived at by the parties, 
assuming all the ob~igations :undertaken: by the 
Defendant under the terms of the Contract. 
That evidence would simply indicate one 
\ 
element of what went into calculating that figure, 
that $17.45 figure. So, we do not believe that 
any testimony about .SO cents per ton being paid 
to the Defendant would end up altering the terms 
of the Contract to any extent. 
It is the Plainti~~ s~ying what it paid 
to the Defendant and is simply saying one element 
which went into constituting that tonnage. figure. 
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So, we believe that the Contract is, at 
most, as far as being in the Defendant•s favor or 
does not specifically limit itself to paying those 
taxes, which may have been p~yable by the 
Contractor at that time. 
I believe that the Court can take judicial 
notice of the fact that the requlations which 
construe this highest statute creating the Federal 
Excise Tax were not even passed until October of 
1980 and that the negotiations between the 
parties took place in January of 1980, so the 
parties could not have had any cognizance of the 
IRS Code .. 
It is not all apparent or clear that the 
law meant anything close to only what the contractcr 
was supposed to pay and, accordingly, since the 
law, as it is now, he was not compelled to pay 
the Excise Tax. 
So, we would believe that this evidence is 
adinissif>Ie·., not only evidence that they agreed to 
pay the Excise Tax, which I believe their 
subsequent conduct .shows from the for.ms which are 
in evidence and they filed those forms, copies of 
which are attached to their response to the Reques~ 
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to Produce Documents ·and we furthermore believe 
that evidence about the fact that they agreed that 
Westbury was paying them .50 cents a ton to pass I 
on·to the Federal Government, that also should be 
admissib·le: for the reason that it simply constitut s 
an element by which the t·otai t:onn~g.e price was 
calculated. 
Thank you. 
~ 
MR. ~ae£l!i!S€K. 
)1~ 
~{it pleaseJift,he Court, 
Your Honor, all of these statements that we have 
made concerning this Contract are with the 
assumption that the Contract was valid. 
We are not conceding that the Contract is 
a valid Contract and it was in effect at that 
time and I want to.point that out to the Court. 
This is in the form of even if a Contract was 
valid. 
Now, first of all, the law in effect on 
January of 1980, when that Contract is supposed W:__..L/ 
to haveAeffect~i the Producer of the Coal was 
legally required to pay ~e Excise Tax. 
That is the Federal Law and I do not believ~ 
that the . ·complainant is going to allege that that 
was" not the law in effect at that time and if it 
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2 is, I would like to know that -now. Is that ' . 
3 
c~~ 
the cgptiA!eflt of the Complainant, that the law 
4 in effect on January of 1980 was that the Producer 
5 was not to pay the tax and that Westbury was, in 
6 fact, the Producer? 
7 MR. LAWSON: That involves a legal conclusi n 
8 as well. Section 4121 of the IRS Code was in 
9 effect in January of 1980 and I will stipulate 
10 to that. 
11 MR. MULLINS: Will the Complainant stipulat 
12 that Westbury is a Producer as defined under that 
13 Section? 
. 14 MR. LAWSON: No • 
15 MR. MULLINS: You will not? 
16 MR. LAWSON: I do not think, for purposes 
17 of this Hearing that I need to stipulate to that. 
18 MR; MULLINS: I think we do so that we will 
19 know where we are going here. 
20 MR. McCLINTOCK: If I may·, I have a letter 
21 in the file with regard to the regulation.· Your 
22 Honor, a regulation was adopted in October of 1980 
23 giving examples, for instance, as to limited 
24 partnership contractors and so forth. 
25 More or less spelling it out in ~C •.s 
CENTRAL VIRGINIA REPORTERS 1.06 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
. 14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
18 
who the Producers of the coal was. Mark has 
agreed that he has no objection to the introductio 
of it.per seas it stands.· 
I 
MR. LAWSON: I reserve objections to the 
I 
relevancy of that since it was not passed ~~~ 
October of 1980. 
MR. McCLINTOCK; That Statute itself? 
MR. LAWSON: I have no problem with the 
Statute. 
MR. McCLINTOCK: But, the regulation was 
adopted in October of 1980. So, we agreed that 
there would be no objections to the introduction 
of the regulation without the necessity of having 
the witness here, but that they would object to 
the relevancy of it. 
I called Mark back and he said that that 
is fine, but I will present our position that it 
was retroactive, ~ven the regulation was retroacti~ e. 
We have the regulation showing that to be true now 
Now, the second part in the regulation can 
be made not retroactive, that is the regulation 
if it is so spelled out not to be ~etroactive1 
if it is not spelled out, they are, in fact, 
retroactive, but regardless of that, a reading of 
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the Statute says that the producer of the coal, 
the Producer is the one that sells the coal and 
gets the money for it and that is who has to pay 
the tax and that is who has been paying them. 
All the other companies, every one knows 
who the Producer of the coal is by the Statute 
itself. The owner of the mineral rights and the 
person who ser1s· the coal, that is the one that 
is required by the Federal Government to pay the 
Excise Tax. 
Now, they paid it, as·the evidence will sho~ 
for two years, 1978 and 1979; Westbury did. Then, 
they come along in 1980, from. their evidence and 
we will say that it is your all's obligation, you 
are going to have to pay it. 
That is their evidence. Our client's as 
the evidence will show, will show they later on 
started paying it thinking they were required by 
law to pay it. They paid it off in 1980 and then 
later found out that they, in fact, were not 
required by law to pay i~ that is why they 
filed the refund cla~the refund. 
That is exactly what they did, they filed 
for a refund, but that has nothing to do with 
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whether or not this oral agreement that the 
Plaintiff alleged is admissible into evidence 
here in the filing of the claim for the refund. 
We feel that the filing of~claim for 
a~ . 
a refund was done after the C 7 ·ant for J. s. & K:.~ 
found out that they, in fact, were not required 
by law to pay the Federal Excise Taxes. 
That is a well accepted principle, that 
they were not required to pay it. Now, the 
regulation, I think, the reading of the law, 
without regulation, will let anybody know who 
the Producer of the coal is. 
The regulation, as a matter of fact, 
automatically appears after a public hearing, whic 
just gives the very minute A, B, C breakdown of 
exactly what the law.means; you do not even need 
a regulation in some instances. 
~ 
,Ur-rJ 
~ go ahead, I am sorry to interrupt, but 
the regulation, having been adopted in October 
of 1980, is retroactive because the regulation, 
itself, was not spelled out that it was not to be 
considered retroactive. so, it, by law, is a 
regulation that is considered to be retroactive. 
MR. MULLINS: My remarks to the Court was 
~------------------------------109----------~ 
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2 on the assumption and I was under the impression 
3 that there was no problem as to whether the 
4 Complainant in this case, Westbury, was a Producer 
I 
5 We will have to then produce evidence, if I 
6 that is not going to be admitted, to show that 
7 they were the Producer. So, for the sake of this 
8 statement, I am going to assume that Westbury is 
9 the Producer and if it was the Producer, then the 
10 law, in effect, on January of 1980, was that 
11 Westbury was to pay the Excise Tax. 
12 That is what the law was and the law has 
13 been stipulated that it was in effect at that time 
. 14 In response to his statements. about the Contract, 
15 I think that it is a basic tenant of Contract 
16 Law that any oral or verbal statement, agreements, 
17 discussions and so forth that take place in the 
18 negotiations involving a Contract that subsequent!~ wa 
19 reduced to writing, that the law presumes that all 
20 those discussions, all of those statements and so 
21 forth, are incorporated in that Contract in writin~ • 
22 As a matter of fact, Westbury, who produced 
23 this written document, says that the Contract 
24 statements in Section 19 sets forth the entire 
25 agreement between Westbury and
1
th?f the Contract 
~------------------~--------------------~-L.l~---------------~1 
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2 with respect to the subject matter here supercedes 
3 all prior negotiations and deals, including, but 
4 not limited to,letters of intent pertaining to the 
5 subject matter hereof. 
6 I feel that it is a basic concept of 
7 Contract Law that written Contracts are to be 
8 interpreted by the reasonable interpretation of 
9 the wording therein. 
10 If we· .look at Section 13, and read what 
11 it says, the only reasonable interpretation that 
12 can be applied to that Section is. that the eontrac· or 
13 is aqr·eeing to pay all fees, licenses, taxes and 
14 other charges that is required by-law for them to 
15 pay; so that he is in compliance and cont~nues 
16 operati~g as a contractor if mining coal. 
17 Now, if that is the only reasonable 
18 interpretation, then there is no ambiguity. In 
19 order for the Court to hold that Section 13 "{b) 
20 is ambiguous as to whethe~ the Contract is require< 
21 under this wording to pay Federal Excise Tax, that 
22 is the Producer, Westbury. 
23 Then, the Court would also have to say that 
24 it is ambiguous as to whether the co~~~~cto~ was 
25 to pay the Federal Income Tax levied against 
~-----------------------------~~1------------~1 
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Westbury on the profits it received from the sale 
of the coal, because the Federal Income Tax is 
levied on Westbury for its·profit. 
•i 
I 
There is a Federal Income Tax that is 
levied on the contractor for his profits and the 
contractor, by this agreement, if it is in effect, 
.a.greed to pay those Federal Income Taxes applicabl4 · 
to itahd all the other taxes that are applicable 
to the Contract. 
Now, the only thing that happened here is 
that the contractor was told.that the Excise Tax 
·was his and he voluntarily paid them, not knowing 
that the Excise Tax was not h~s, but Westbury's • 
Now, they come in and say, 'Well, the reason 
you paid it is because we had negotiations prior 
to and contemporaneously with this written agreemer~ 
whereby ydu agreed that that tax was yours and thai 
you would pay it, but being kind hearted as we areJ 
we are goinq to transfer .so cents to you for ever~ 
ton of coal you mine so that you can pay that tax 11 • 
We are saying that that Contract did not 
exercise that verbal aqre~ent. They.·· are not 
saying that after this was signed, entered into anc 
operations began, that they got together and made 
~--------------------------~112----------~ 
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a subsequent oral agreement to do that; they are 
saying that it was contemporaneous with this, 
Your H·onor. 
. 
! 
Now, if it were subsequent to the signing, 
the execution of the Contract, then Parol Evidence 
is admissible to show that the terms of this 
written Contract have been altered and changed by 
the agreement of the parties. 
But, if there were discussions held prior 
to or contemporaneous with this, then it is 
. required to be set forth in this Contract in no 
uncertain terms. 
We submit to the Court that this Contract 
or this portion of the Contract, Section 13 (b), 
is not ambiguous because it says that the contractc~ 
is to pay all taxes required by law for him to 
pay, not required by Westbury, but by law. 
MR. LAWSON: Your Honor, I would like to 
addressjust a couple points. First of all, it is 
inaccurate to say that the Statute - - I will give 
the Court the site, 26 usc, Section 4121. It is 
inaccurate to say that this Section, which, 
according to the note at the end of this Section 
from usc is added February 10, 1978. 
~------------------------------~~13 
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This Section does not say anywhere what a 
Producer is and it is inaccurate to say that it is 
obvious from the Statute. · 
-s;;;&i---=--r--;&C-T« J·r The regulation, which I 
assume is Title 26 CFR, Section 48.4121-1 is, 
by its own note adopted October 7, 1980, which is 
after the execution of the Contract, after the 
negotiations took palce. 
This defines what a Producer is, but this 
could not have been known by either party at the 
time that they negotiated the Contract. 
Furthermore we do not know what the 
. . I I '.·~ .... ::fL> . 
' '/t1T w~tn~sses are goipg to say because the 
d.idn r t testify in the previous hearing before thi 
Court and furthermore, reference was made to my 
client's payment of the taxes in 1978 and 1979, 
but I do riot believe that it has been developed 
into evidence why those taxes had to be paid. 
The evidence would be that it was also my 
~...&£-
client's understanding that the: Eif£ was to 
pay those taxes for 1978 and_ 1979 and did not and 
that is why my client had to· pay those taxes. 
So, my client's payment of taxes cannot be 
seen to be some sort of implicit und~rstanding 
~------------~------------~14 
CENTRAL VIRGINIA REPORTERS 
STENOGAAP ... RE~OqTEAS 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
. 14 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
that .it was required to pay the Excise Taxes. 
ci L\1 ~"i.L .(..... I de.ce that the only reasonable intereptation 
of Section 13 is that the Contractor was going to 
pay only the taxes he was required to pay or it 
was required to pay. 
Section 13 (b) does not put in a pronoun at 
all. It says, "All fees and taxes required by 
law and shall comply with all laws relative to the 
work". Which was the mining of coal from that 
site. 
The only exclusion being the coal Severance 
. 
Taxes. I do not believe it is just as reasonable 
to say that the Contractor agreed·to pay Westbury' 
Income Taxes. Again, relative to the work, I 
bel;eve that the Contract, taken as a whole, for 
example, Section 4, has fully informed itself as 
to all existing conditions and limitations, 
including all laws, ordinances and regulations 
affecting this agreement and the work. 
Again, the work being used as a term of 
art. We believe it is clear from the Contract 
that the contractor agreed to pay all taxes, 
except Severance Taxes related to the particular 
. 
work of mining that particular mlLS and, if anythi~~g, 
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the most that:~I would say about the C~ntract is 
that at the very most it is ambiguous as to 
whether or not the Excise Taxes were to be paid 
and we Qelie~e that the Parol Evidence should be 
ct.t.ll--n~' ~ 
I L J Fa 
MR. MULLINS: May I submit to the Court 
the wording of the Statute, I do not believe you 
have read that. 
Your Honor, I am not going to put this 
into evidence, this 4121, which is the law and 
this is the regulation obtaining the effect.. on 
October of 1980, which reverts back to the Statute 
that became effective in 1978 .• 
MR. LAWSON: Your Honor, with r~spect to 
the retroactive point, I meant to make a point 
about that. I would argue the relevancy as it 
applies to two non-governmental parties, neither 
of which the IRS sees a relaitionship to each 
other. 
Even if the regulation is made retroactive, 
which again has not been proven, but if it is 
retroactive to 1978 as John represents that they 
are to be retroactive unless expressed otherwise. 
This has no effect on two no~~governmental 
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parties when they have no knowledge of it at the 
time they negotiated the Contract. 
··MR. MULLINS: Your Honor, in reply to that, 
'-~~~L I~ the Court a copy of the Statute and the 
Statttte reads that the Producer is the person who 
sells the coal. 
MR. LAWSON: No, it does not, it says, 
"Hereby imposed on coal sold by the etf 
MR. MULLINS: On coal sold by the Producer 
and evidence in this case already is that Westbury 
was the one that sold the coal and those boys only 
mined coal, so I do not think there can be any 
question in anybody•s mind as to who owed that tax 
according to the IRS. 
MR. MCCLINTOCK: Your Honor, this coal had 
to be mined and delivered to Westbury, they are 
independent contractors under this agreement and 
the contractor shall mine and remove, but the 
(;:·~~w ~tyt;;;L does not sell it, they mine it for 
Westbury for so much a ton, for every .ton that 
they mine for Westbury. 
They are mining the coal for Westbury, not 
selling it to Westbury. So, there is no way they 
could have been considered the Producer at any tim 
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from the beginning of the passage of the law. 
They have never been considered the Producer and 
.A~ 
they ~not then and they. are not now and all 
the regulation did was just define it so an eight-
year old kid could read it and interpret it. 
Your Honor, as Don pointed out, we did not 
anticipate a position on the part of the Complaina t 
that at anytime was Westbury not considered the 
Producer of the coal, legally obligated and lawful y 
to pay the tax. 
MR. LAWSON: The point that I was making -
I am not saying that Westbury does not have the 
~ 
lease-hold interest in the coal, I was a-is-making 
the stipulation that Westbury was the Producer 
in January of 19 8· 0 , l coking at the law. 
Just the bar.e Statute, not the regulation, 
I cannot stipulate that Westbury was the Producer 
because the word Producer is not defined. 
The evidence would show that the Excise 
Tax forms filed by the Defendant were computed on 
the basis of two percent times the amount of 
money they ·.:were receiving per ton to mine the 
coal. 
They were using the formula which is 
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reserved for the Producer, but I am sure that the 
Defendant is not going to say that that should be 
.. 
deemed as an admission that it was a Producer at 
that time when the regulation had not come out 
and when it was not even clear. 
I am not deny~ng the issue about whether 
or not Westbury owns the coal, it always has 
o~ed the coal, but I stipulate that as of 
January of 1980, because the Statute does not 
say what a Producer is, I cannot say that it was 
the Producer under the Statute because it was not 
. . 
clear. 
THE COURT: The regulation·states that the 
term Producer means the person in whom vested 
ownership under the state law immediately after 
the coal is severed from the ground, without 
regard to the existence of contractual arragements 
for the sale between the Producer and a third part~ • 
MR. LAWSON: The IRS would not be, as I am 
sure, restricted by what maybe entered into by 
tax paying parties. 
THE COURT: It neems to me that the Contrac1~ 
is clear and unambiguous. I think that Westbury, 
who drew the Contract, ·could have imposed upon the 
~~------------------------------119----------~l 
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2 contractor the duty to pay specific taxes that may 
3 have bee~ a duty of Westbury•s to pay and that 
4 could have been spelled out in the Contract, but 
5 it was not. 
6 I think the fees and taxes that are 
7 required by law, it is clear in my mind, that that 
8 would be the ones that were required of the 
9 contractor and could be enforced against the 
10 contractor. 
11 MR. LAWSON: Your Honor, if I may just 
12 briefly in~p·t.. Paragraph· 13 (b) indicates that 
13 ·by the mere fact that they were including coal 
• 14 Severance -r~, which indicates that it was broader, 
15 the bre·adth of ·it was broader than what is given 
16 by the Court. 
17 THE COURT: Well, they may have wanted to 
18 specifically say that, but they could have said up 
19 here, including all fees and taxes imposed on the 
20 Producer or on Westbury. 
21 I think, as mentioned by Mr. Mullins or 
22 Mr. McClintock that it would appear that the full 
intent of 13 (b)' is to make sure that the contractc!r 
I 
23 
24 kepthimself in the good graces of the law and that 
25 he would be able to continue to mine the coal in 
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compliance with the Co.ntract. It would be the 
ruling of the Court that Westbury would have no 
need to get into Parol Evidence to show that. 
' 
MR. LAWSON: Now, let me just get this 
point clear. The Court is ruling that Parol Evide ce 
will not be admissible to indicate that the 
Defendant agreed to pay Excise Taxes; is that the 
ruling of the Court? 
THE COURT: Yes. 
MR. LAWSON: That does not - - if that is 
the ruling of the Court, that does not pick up 
one other aspect. 
THE COURT: You said it did not agree, I 
cannot exactly say that because the contractor did 
agree, I guess, at one time, to pay the Excise 
Tax and - -
MR. LAWSON: Their subsequent conduct 
shows that. 
THE COURT: Then that ceased and now they 
question as to whether or not they should still 
be liable for that. 
MR. LAWSON: Can Westbury introduce oral 
evidence to show that the Defendant agreed to pay 
the"Excise Taxes in January of 1980? 
CENTRAL VIRGINIA REPORTERS 
STEI'IIOGRAPM REPORTERS 
1Z1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
. 14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
33 
I understand the Court's ruling to be that 
they may not. 
THE COURT: I am ruling here that, to me, 
the contract is clear. 
MR. LAWSON: That is Section 13 (b)? 
THE COURT: That this imposes upon the 
contractor certain things and it is limited to 
..e~~L 
what could be ~ tMB against the contractor 
under the terms of this Contract. 
MR. LAWSON: Well, I want to get this 
clear for the Record and that is that any evidence 
oral testimony to be introduced: would not be 
a·dmiss.ible regarding 13 (b) • There is one other 
aspect then that still has to be addressed and 
that is the issue of whether or not my client 
also can introduce oral evidence about the $17.45 
per ton that it paid and .so cents of that 
specifically paid to the Defendant to pay the 
Federal Excise Taxes and that does not involve 
any allegation that they agreed to pay the 
Federal Excise Taxes as part of 13 (b); that 
does not involve any of that? 
It would be my client's evidence that it 
did pay .so cents per ton to them to be paid over 
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to the Federal Government. 
MR. McCLINTOCK: There is no allegation in 
his pleading to that oral,· contemporaneous or 
subsequent agreement. 
MR. LAWSON: The allegations in the complail t:·. 
are that they paid the amount of money over to the 
Defendant for the purpose of paying the Federal 
Excise Taxes. As I understand the Court•s ruling, 
we are not going to be able to say that the 
Defendant agreed to pay the Excise Taxes. I do no~ 
understand the Court's ruling to be that we cannot 
introduce evidence that my client paid them .50 
cents a ton included in tl··.e Contract price to do 
the work, again used as a term of art, for the 
Federal Manufacturer's Excise Taxes. 
MR. McCLINTOCK: That is varying the terms 
of the $17.45 for clean coal produced. 
MR. LAWSON: That is not varying the terms, 
that is one of the figures that went into the 
computation. of that figure, that is all it is 
saying. 
MR. McCLINTOCK: That is adding the 
discussions, according to his evidence. It is 
adding agreements and discussions that were 
~-----------------------------------~!j2a--·----------~~ 
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contemporaneous~.~- with the execution of the 
Contract. 
THE COURT: To me, that seems even more 
clearer than the other. Here again, Westpury 
could say that it would pay the sum of $17.45, 
which would include .so to be paid on the Federal 
Excise Tax. 
They do not say that, they say $17.45 for 
each clean ton of coal. Now, I think the burden i 
upon any party drafting the Contract to spell 
out what is meant by the Contract and when ... that 
party prepares the Contract, I think the other is 
entitled to rely upon it • 
Wouldn't you still be varying the terms of 
the Contract if you came along here and said that 
they agreed $17.45 for each ton of coal and that 
included in the $17.45 is not only for the coal, 
but for some tax? 
MR. LAWSON: I believe that Westbury should 
be able to introduce evidence that that was its 
understanding and its intention of what it agreed 
to under the ter.ms of the Contract. 
Furthermore~, with respect to 13 (b), I 
believe that the mere fact that that later phrase 
~ .,.,. . . 
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was included shows the breadth that that paragraph! 
was supposed to have and we believe that that woulc· 
includ·e every tax related to the work, except 
coal Severance Taxes. 
MR. McCLINTOCK: That opens the door for 
Income Taxes, Social Security Taxes, Employees and 
Office Employees while mining his coal. 
MR. LAWSON: Every tax related to the workr 
which was the mining, that does not include the 
Income Tax of Westbury; the work includes all 
those taxes related to that job site, which includ~s 
Federal Excise Taxes on coal to fund the Black 
Lung Disability Trust Fund for thier miners. 
I might add that the only thing that was 
excluded relating to the mine was the coal Severence 
Tax and that has been accepted and I believe that 
since that is accepted, (b) has to be given the 
maximum breadth related to the work. 
That is what was do.ne at the Number One 
Mine in Westbury by this Contract Miner.· 
MR. MULLINS: Your Ho~or, if I may, I 
think the legal principal involved here is whether 
a drafter of a Contract can come in and offer 
eviaence as to what his intent was when be p11t a 
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certain phrase in a Contract. I think that is up o t 
Court to interpret, the four corners of that 
document and only when som~thing is ambiguous 
does the Court look beyond the four corners and 
ascertain the intent of the parties. 
Until·it is ambiguous, .the Court is not 
to look outside the four corners and once the 
Court arrives at a conclusion that this Contract 
is unambiguous, then no party can come in and 
say that they were intending something different 
from what the Court is interpreting it to be. 
The principle is that and you cannot do 
that • 
MR. LAWSON: One other thing I want to add 
is in regard to the last ph~ase of {b). With the 
ad~ition of that phrase, I believe that that 
immediately broadens that paragr~ph and I believe 
that that contributes to the ambiguity and again, 
the law is that it is the ~pplication of the 
Contract to th~ object sought, meaning the mining 
of the coal and performance of a Contract. 
With the addition of that, that casts an 
amb~guity to the Contract. I believe that the 
last phrase does contribute to the ambiguity of 
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that paragraph and that the only reasonable 
conception is not those taxes for which he was 
entitled. 
THE COURT: Well, I think under 13 (b) and 
in regard to Section 3, regarding Compensation, 
I think both of those provisions are clear and 
unambiguous and that will be the ruling of the 
Court. 
MR. McCLINTOCK: Should we prepare an 
Order in regard to this? 
THE COURT: Yes. 
MR. ·LAWSON: Let the Court no:t·e my 
exception and I would also want t~e Order to reflec t 
~~at the Transcript will be made a part of the 
Record. 
MR. McCLINTOCK: Your Honor, at this point, 
I think we are goi~g to have to reasses.s and see 
whether there is anything else. 
MR. LAWSON: I have nothing else. 
MR. MULLINS: If we may, we may contact the 
Court for some hour or so for a Heari~g between 
now and the trial date. 
(Thereupon, the Proce~dings were concludedG 
* * * * * 
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I, Debra A. Thorson, Notary Public in and 
for the Commonwealth of Virginia, at Large, do hereby certifr 
that the Proceedings were by me reduced to machine shorthand 
in the presence of the witness, afterwards transcribed upon 
a typewriter by me; and that to the best of my ability, the 
foregoing is a true and correct transcript of the 
Proceedings. 
I further certify that these Proceed.ings 
were taken at the time and place in the foregoing caption 
specified. 
I further certify that I am not a relative, 
counsel or attorney for either party or otherwise interested 
in the outcome of this action. 
IN"WITNESS WHEREOF, I have hereunto set me 
hand at Roanoke, virginia, on this the ~ day of July, 
1983. 
Debra A. Thorson 
Notary Public 
25 My Commission expires April 14, 1986. ~~-------------------------------~28~---------~l 
CENTRAL. VIRGINIA REPORTERS 
STENOGAAPH REPO~TEAS 
i'bia · is a_ Contract:· Miniug Agreement entere&t into this 
Januazy 1. . -1980. by and between Westbury Coal Mining 
Partnership. a Vir~ l.imit_ed ~artnership (llestbury) and . 
J •. s.&:.It •. Ct.a:-poration, (Contractor). 
v r • s 
Article I 
-The Parties 
s E r B 
Section 1. Westbury. Westbury is a Virginia limited 
partnership with principal offices located in Richlands, Taze-
t 
well County. Virginia, and is the leaseholder of certain coal 
land located in -the County. 
Section 2. Contractor. The Contractor is a Virginia 
corporation with principal of£ices in Richlands. Virginia, and 
is engaged in the business of mining coal by contract. 
Article 11· 
The Purpose 
Section 1. Intention of the Parties. It is the inten-
tion of the parties to set forth herein the t~ by which the 
Contractor will conduct mining operations on certain coal land 
~- . . 
.of w~ Westbur, is the leaseholder. T.he Parties intend to 
clearly set forth the ~Qa]. laud to be mined • the compensation 
to be received therefor by the Contractor, the relationship 
between tb.-·Part:les as that of leaseholder and :independent 
contractor, and the requirements of tbe Contractor 
tbe minin~_operat:ions iD a lawful and safe manner. 
shall be coustrued .with this understanding. 
Article III 
The Property 
to perform 
This Agreement 
Section 1. · l'he Coal Land. llestbury is the leaseholder 
of certain coal land situated on Middle Creek. Tazewell County. 
Virginia (the property). 
Article IV 
The A&reement 
lD consideration of the covenants and agreements herein 
contained. it is Mu~ually agreed as follows: 
Section 1. !Jork to_lle P~~formed. The Contractor shall 
mine and remove. by the deep or drift method of mining, at the 
·-12!f Qlo.iftti+F's 
&h,.bi-t "*I 
minimum rate of 500 raw tons per day, merchantable and ~ineable 
coal located on the Property, provided that such ~ini~um rate is 
attainable, based upon mining conditions and good ~ini~g practices, 
strikes, mechanical breakdowns, and acts of God. ~,e ~ining LO be 
purusant to tbe mine plan ~d-~ir~tion of l;estbury. 
Section .2. Oblisaticma of Parties. 
(a) The Contractor•ball ~rovide eve~thiDg necessary 
to pe~form and complete the Work inciudiDa. but uot: limited to, 
all labor. transpott~tion. power. fuel, explosives. water, to'· s 
and equipment,. 
(b) Vestbury agrees to coordinate its mining and 
marketing activities with the· Contractor to accept as much 
of the production froa the Contractor as is perscribed by 
the coal market situation. and other situations incident to 
coal mining and marketing, such as strikes. mechanical breakdowns, 
and acts of God. 
Section 3. Compensation. 
Vestbury shall pay to the Contractor for the performance 
of the Work ·the sum of $1~.45. for each clean ton of coal, 
F.O.B. coal preparation plant. 
The reject percentage used to calculate clean coal 
tonnage shall be determined by tests performed at and by Westbury 
Laboratory no.t more than once in any work week, to determine the 
float analysis as is currently determined. The rejeet percentage 
and the amount of clean-coal tonnage determined by westbury shall 
be conclusi?e for all purposes of this agreement and shall be the 
basis for compensation paid to the Contractor throughout the next 
work week following the tests. The reject percentage shall be 
mul t:iplied by the total raw-coal tonnage delivered to the coal 
preparation plant in calculating the total clean-coal tonnage upon 
which the Contractor's compensation is based. 
Section 4. Investigation by Contractor of the Property. 
. ..... 
The Contr,ctor represents to Westbury that: it bas carefully examined 
all data available concerning the Property • has visited the Property, 
and is familiar With the physical condition of the Property and 
. 
surrounding terrain. bas fully il;lformed itself as to all existing 
conditions aDd limitations. includ:i:Dg all laws. ordiDcmces, and 
regulations affecting this AgreemeDt and the ~rk. bas satisfied 
itself that :lt has the type of equipment and facilities necessary 
.. 
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to complete performance of the llork. and tbe Contractor bas included 
· in the contract price sums sufficient to cover the cost of all items 
implied or required to complete the work. The Contractor bas obtained 
information from Vestbury; however. the Contrac~or bas made its 
independent evaluation of such informacion and does not rely upon 
any conclusions of ~estbury shown upon information. Failure to comply 
with this representation of the Con~ractor to Westbury shall not relieve 
the Contractor from any of the obligations of this Agreement. 
Section 5. Relationship of Parties The Work shall be 
performed by the Contractor as an independ~nt contractor, and his 
·empl~yees shall at all times be under his direction and control. 
The Contractor an; his supervisors will receive directions from 
Vestbury. and thE ·ontraetor shall be responsible for directing 
his employees as to the manner and means of accomplishing the York 
to be performed hereunder by tbe~Contractor purusant to good and 
workmanlike practices. Compliance by the Contractor or his employees, 
with engineering direction, safety practices, maintenance instructions, 
or change orders issued by Westbury shall not affect the Contractor's 
status as an independent contractor and shall not relieve the Contractor 
of the obligations assumed by him under this Agreement. 
Section 6. Liens and Charges. 
(a) The Contractor shall promptly pay all bills incurred 
by the Contractor in performance of the York hereunder, including, 
without limitation, bills for labor, services, equipment and materials, 
so as not to cause; and the Contractor shall not permit any liens or 
charges to be.fixed, filed, or otherwise assessed against Westbury 
or the ·Property. 
(b) In the event·any such lien or charge is asserted or 
filed against Yestbury, the owner of the Property, or the Property, 
the Contractor shall cause such lien or charge to be discharged promptly 
and shall notify Westbury in writing when this has been done. If at 
any time Westbury is informed of any such lien for ~hich, if established, 
Vestbury, the owner of the Property, or the Property might become liable, 
Vestbury shall have the right to retain out of any payment then du~ or 
thereafter to become due the Contractor under this Agreement, an amount 
sufficient to discharge such lien or charge. The Contractor shall refund 
to Westbury all monies in excess of any payment due or to become due to 
the .Contractor under this Agreement that Vest~ry pays in discbargiq 
· such lieu or c:h~ge. 
-------· - .... -:..:~~--~ 'n ••• ,.,. ···- ..... _, 
Section 1. Indemnities and Surety !and.· 
(a) The Contractor assumes al1 liability for and agrees 
to defend, indemnify and hold Westbury, its partners, employees, agents 
or subsidiaries, haxmless from and· against: 
(1) All demands and any liability sought to be imposed upon 
Westbury, Its partners, employees, agents or subsidiaries, of whatsoever 
character, whether direct or indirect, and 
(2) All loss, damage, costs and expense, including all attorneys' 
fees· incurred by Westbury, arising from or in any way connected with the 
Contractor's operations or the opera~ions of any subcontractor hereunder 
including without limitation: 
(A) BodUy injury, sicbess and/or disease, including 
death at any time, resulting fzom such bodily injury, sickness, 
and/or disease, sustained by any person (including but not limited 
to employees of Vestbury,. of the Contractor or of a subcontractor) 
while in, on, or about the Property if or where such injury, sickness, 
disease, and/or death arose out of or was in any way connected with 
the WOrk or the prformance of or:failure to perform the Vork, whether or 
not such injury. sickness, disease, and/or death was caused by, 
resulted frma. or was in any way connected with, the negligence of 
its employees, agents, or subsidiaries. 
(B) Damage to property of the Contractor or that of.its 
employees, agents, and subsidiaries arising out of or incident to or 
in connection with performance of the Vork under this Agreement' 
and compliance by the Contractor with the insurance requirements of 
this Agreement shall not relieve the Co~tractor of this obligation. 
(C) Laborers' • mechanics' , and materialmen's. liens. and 
all other liens and charges, of every character whatsoever, arising 
out of the Work performed and/or things furnished by the Contractor 
or by a subcontractor under this Agreement. 
(b) If requested in WTiti.ng by Westbury • the Contractor 
shall furnish a bond to secure it performance under this Agreement, 
in a penal sum to be established by Vest bury, ~d a separate bond 
to insure the prompt payment of all persons furnishing labor or things to 
the Cont:ractor the perfonumce af the Vorlt, and to protect Westbury 
against liens or charges for or on account of such labor or things, 
in a penal sua to be ·established by Westbury. Each such ·'bond shall 
be of a corporate surety approved by Vestbury. and the cost of such 
bonds shall be paid by the Contractor. 
... ..., 
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Section 8. Insurance. 
(a) l'he Contractor shall insure to each and every workman 
employed in about~ or upon the llork the compensation provided for, in, 
··;rr.·•· ··.:... ·,n~ 
and by each aad every statute applicable thereto (including by not limited 
to Workman's Compensation) and shall furnish to Westbury certificates 
specifying the names of insurers. policy n11mbers. and expiration dates 
establishing that such insurance bas been procured and is being maintained, 
and shall procure and maintain during the terms of this Agreement the 
following insurance, in not less than the following amounts, with reputable 
and financially responsible insurance ~ompanies. 
- .... • . ~ 
(1) Contractor's General Liability and Property Damage 
insurance,.including operation~ protective and contractual liability 
coverage, properly safeauarding the Contractor against liabilit7 for 
injuries resulting in death, and damage to or 3estruction of property, 
in not. less than the following amounts: $30l :t 100 for injuries to oae 
person and $500,000 for injuries to two or more persons, in any one 
accident; $100,000 for damage t~ or destruction of property in any one 
accident; and $250,000 aggregate operations; $250,000 aggregate 
protective and $250.000 aggregate contractual. 
(2) Automobile Liability insurance properly safeguarding 
the Contractor against liability for injuries to persons, including injuries 
resulting in death, and damage to or destruction of property arising out 
of the ownership, maintenance, or use of automobiles, in not less than 
the following amounts: $200,000 for injuries to one person and $500~000 
for injuries to two or more persons, in any one accident; and $100,000 
for damages to or destruction of property in any one accident; and 
The certificates of insurance furnished to Westbury shall specify 
the names of insurers, policy numbers, and expiration dates. The 
certificates of insurance furnished to Vestbury shall have the date 
of this Agreement inserted and shall include the following statements. 
(A) At least 15 days prior to the effective date of any 
material change or cancellation, written notice therof will be sent 
by the insurer by certified or registered mail to Westbury 
(B) That Contractual Liability insurance coverages cover 
the liability of the Contractor assumed under the indemnity and insurance 
provisions of this agreement. 
(c) Whenever an employee of the Contractor suffers an 
occupatio~al injury or an occupation disease because of the ~rk 
performed UDder this Agreement. and such iDju~ or disease is required 
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by the Workmen's Compensation or Occupational Disease Laws to be reported 
to the proper authorities~ 'two copies of such report shall be furnished 
promptly. by the Contractor to Westbury. The Contractor shall also require 
all subcontractors to furnish two copies of such reports to Westbury 
in connection with injuries or occupational diseases sustained by their 
employees. 
(d) The Contractor shall include in each subcontract provisions 
similar to those contained in this Article (except that the types and/or 
the limits provided for herein need not be the same) so that the Contractor 
will have the rights and liabilities which Westbury has, and the subcontractor 
will have all the rights and liabilities which the Contractor has, under 
the provision of this Section • 
.. .... 
Section 9. Inspectio~, Testing, 3nd Reports of Contractor 
(a) The Contractor shall ~rovide and maintain safe access 
.-
into the mine. proper facilities for and cooperate in the inspection. 
testing, and samplina by Westbury of all portions of the work and the 
:~sul ts of the Vork. 
(b) If laws. ordinances, governmental r~les. and/or regulations 
require any part of the Work to.be inspected and/or tested, the Contractor 
shall promptly perform the inspection and/or tests so required or allow 
duly authorized persons ~o perform the inspection and/or tests so required. 
(c) The Contractor shall maintain accurate and complete records 
in connection with the performance of the Vork and make such records 
available to Yestbury. Such records shall be kept in a manner approved 
by Westbury. 
Section 10. Confidentiality of Information. 
The Contractor shall treat all. ·maps • data, reports, and other 
information relating to the Property as confidential. The Contractor 
shall not, without express consent of Westbury, disclose any information 
it may obtain with respect to its performance of the Work on the Property. 
Section 11. Contemporaneous Rights on Property. 
The Contractor agrees that Westbury may, during the progress 
of the Work, place and install or cause to be placed and installed on 
the Property structures, equipment, and materials and may carry on, 
either directly or through other contractors, such other operations as 
it may deem desirable for its own.purposes, before the completion of the 
various parts of the Work; providecf, however, that such use of portions· 
of the Property sha11 not interfere with tbe.Work of the Contractor. 
·---~~~~.~o~ 12. Force Majeure. Neither party shall be li~~~~---·-. 
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to the other for failure to perform its obligations hereunder if and 
to the extent that such failure to perform results from causes beyond 
its reasonable control. all of which causes herein are called "force 
Majeure." including. but not limited to. strikes, lockouts, or other 
industrial d~sturbances; civil disturbances; fires; unusual climatic 
conditions; acts of God; or act of a public enemy. The party unable to 
perform as a resul~ o£ force majeure promptly shall notify the other 
of the beginning and ending of each such period, and Yestbury shall 
compensate the Contractor at the rates set forth above, for all work 
performed by the Contractor hereunder. up to the date of the beginning 
of such period. If any period of force majeure continues for 30 days 
or more, either party shall have the right to termina~e this agreement 
upon ten days' prior written notice to the other party, mailed or deli~ared 
after the above period of force majeure. 
··-.~ . 
Section 13. Co.pliance with ~· 
(a) All necessary·p~rmits and licenses shall be obtained 
by the· Contractor, with tbe exception. of permits and licenses which 
are required to be in Westbury's name, in vbich case the COntractor 
shall assist Vestbury in obtaining same. 
(b) The Contractor shall give all necessary notices, 
shall pay all fees and taxes, required by law. and shall comply 
vith all l~s. ordinances. governmental rules and regulations relative 
to the work. (excluding coal severance tax) 
(c) The Contractor shall comply with all applicable laws, 
ordinances, governmental rules and regulations with respect to labor 
employed on the work, including, without limitation, any applicable 
law pertaining to old age benefits. unemployment compensation. 
accident compensation, and health insurance, and those matters. if 
applicable, included witbintbe Fair Labor Standards Act, Yalsh-Bealey 
. Act, Labor Management Xelations Act, Federal Coal M1ne Safety & 
Health Act, and other statutes. 
(d) Copies of all documents or forms evicenced in 
complicance with this subsection shall be supplied to on demand. 
Section 14. Covenants o£ Contractor. 
(a) Notice of Unsafe· Conditions. The Contractor agrees 
to use due care th~ougbout the work. and that whenever the details 
set forth in this Agreement or iD aar aareement documents for aay 
part of. the Vork are. iD its opinion. faulty or at variance with any 
rules or ordinances applying to the Vork. or are such as will. i~ __ . ·--·-
·-:~ 
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followed, result in unsafe conditions or will ·cause tbe Work to 
result in pecuniary loss to Westburj, or in any damage or·loss to 
persons o~ property, it will instantly stop work on the portion 
affected thereby and will notify Westbury in writing of such opinion, 
and in what respect it considers tbe details are faulty or at variance 
as foresaid, and the Contractor will not proceed with the part of the 
work so affected until be has received a written order from Westbury 
directing what is to be done and ~hen to proceed. 
(b) Necessary Appurtenances. The Contractor may erect at its 
ow~ expense at such points and places as Westbury shall designate for 
the purpose, such buildings as may be necessary to carry on the ~ork 
under this Agreement. which buildings are to be removed by the Contractor 
upon termination or expiration of Lhis Agreement. Any taxes assessed 
against such buildings shall be paid by the Contractor. 
(c) Site Securiti· It is the understanding of the parties 
herete that ~estbury shall not be responsible for the loss of or damage 
~o the property of the Contractor and/or his subcontractors if any, 
from any cause. T.~e Contractor shall fu~nish whatever •atchmen it finds 
- ··- -; ···- -····· .,... 
nec~~sary ad~quately to pro~ect ita in~erests, or shall reimburse 
W.estbury __ for its prorata share of services provided which 
shall be mutually agreed. 
Section 15. Assi~nment and Subcontracti~. The Contractor 
shall not as~ign or subcon~. :ct any part of this Agreement without 
the written consent of Yestb~ry. nor shall the Contractor assign 
any monies due or to become due to it hereunder without the written 
consent of Westbury. The Contra.ctor shall impose on the per1Ditted 
subcontractors under his charge the same responsibilities which 
the Contractor assumes by the terms and conditions of this Agreement. 
The Contractor agrees that he will be fully responsible t~ Vestbury 
. 
for the acts and omissions of his subcontractors and of persons 
either directly or indirectly employed by all subcontractors. 
This Agreement shall not be transferable by operation of law. 
Section 16. Termination for Default of Contractor. 
(a) Vestbury may terminate this Agreement at any time. 
by giving written notice to the Contractor specifying that 
termination is being made under the provision of this Section 
and specifying the effective date'of termination, if: 
(1) The Contractor should be or become insolvent; 
(2) The Contractor should make a general assign-
ment for the benefit of creditors; 
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(3) Any proceeding should be brought by or again-
st the Contractor seeking any reorganization, arrange-
ment~ composition, readjustment, liquidation, dissolurion, 
or similar relief, under the present or any future 
federal bankruptcy acts or under any other applicable 
federal or state law or regulation• .~ , 
(4) Any proceeding shoUld be brought seeking the 
appointment of a receiver or similar officer or Court with respect 
to the COntractor's business; 
.(5) The Contractor should repeatedly refuse or 
fail to supply enough properly skilled workmen or equipment or 
materials of the proper quality or-quantity to perform the work; 
(6) The Contractor should fail in any respect to 
prosecute the York with sufficient promptness and diligence; 
(7) The Contractor should repeatedly fail to make 
timely payments to the Contractor's labor. subcontractors, 
materialmen. or suppliers. 
(8) nle Contractor should disrc&nrd laws; crdinances, 
_governmental rules or regulations, or should repeatedly disregard 
instructions of Yestbury vbich are consistP.nt with this Agreement; 
(9) The Contractor should be guilty of a substantial 
violation of any provisions of this Agreement • 
. (b) In the event of such termination, 
(1) On the termina·.tion d3te, tJestbury shall take 
possession of the Propercy and thereafter may complete the York, or 
cause the York to be completed, by whatever means Yestbury deems 
expedient; and the Contractor shall promptly remove all of their 
equipment from the property 
(2) The Contractor shall promptly transfer and assign 
to Westbury, in accordance with Westbury's instructions, all 
improvements except equipment to the Property and the Contractor shall· 
return to Westbury all information furnished by Yestbury in connection 
with the work, together vith all.data developed by the Contractor under 
.this Agreement; and 
(3) Westbury shall have the right to deduct from any 
balance due the Contractor under this Agreement the amount of damage 
incurred by Westbury throughout the Contractor's default. 
In the event the amount of damage exceeds the balance due hereunder, 
the Contractor shall pay to Westbury the amount of suCh excess. 
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(c) Upon the termination of the Agreement prior to 
completion of ~e Work, Westbuty shall pay the Contractor for that 
part of the York completed to the date of termination, at the rate 
and in the manner set forth above, and shall not be required to pay 
any further sum to the Contractor except as may be otherwise specifically 
provided perein. 
(d) The rights of and remedies of Westbury set forth 
in this Article shall not be exclusive aod are in addition to all 
other rights and remedies of Yestbury. 
Seetion 17. Notices. 
(a) Notices to Yestbury. Any notice required to be sent 
by the terms of this Agreement or by law shall be sent or mailed to 
the following addresses: 
Penthouse Suite 
50 Washington Street 
South Norwalk, Connesticut 06854 
Mark M. Lawson 
Attorney at Law 
Suite 300 
Dominion National Bank Bldg. 
Bristol, Va. 24201 
(b) Notices to Contractor. Any·notice required to be 
sent by the terms of this Agreement or by law shall be sent or 
mailed to the folloving address: J.S. & K. Corporation 
Baven, Virginia 24639 
Section 18. Governing Law. The validity, interpretation, 
and performance of this Agreement shall be governed by the laws of 
the state of Virginia. 
Section 19~ Entire Contract, Modificatio~Waiver 
and Survival of Obligations. 
(a) This Agreement .sets forth the entire agreement 
between Westbury and the Contractor with respect to. the subject 
matter hereof and supersedes a11 prior negotiations and dealings, 
including but n~t limited to letters of intent, pertaining to 
the subject matter hereof. 
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(b) No change in.- addition to • ·.or waiver of any of the 
provisions of this Agreement shall be binding upon either party 
unless in writing signed by an authorized representative of 
each party. NO Waiver by either party of.any breach by the 
other party of any of. the provisions of this Agreement shall 
be construed as a waiver of any subsequent breach~ whether 
of the same or of a different provision in this Agreement. 
(c) NOtwithstanding the expiration of the terms of 
this Agreement or any termination of this Agreement~ any duty 
or obligation which has been incurred and which has not been 
fully observed •. Performed. and/or dischar~ed~ and any right, 
unconditional or conditional, which has been created and has 
not been fully enjoyed~ enforced, and/or satisfied shall survive 
such expiration or termination until such duty or obligation 
has been fully observed. performed,.and/or discharged and such 
right has beea enforced, enjoyed, and/or satisfi~d. 
Section.21.· Severability• In the event any provision 
of this Agreement conflicts with the law of the state of 
Virginia or of the United States or if any.such provision be 
held invalid by a court with jurisdiction of the parties to 
this Agreement. such provision shall be deleted from the Agreement 
· and the Agreement shall be construed to give effect to the 
r~aining provision thereof. 
Section 21.- Contraet-·Bead:fnl!... ·Ali headings of the 
Article and Sections of this Agreement have been inserted for 
convenier~e of reference only, are not to be_considered a part 
of this Agreement. and shall in no way affect the interpretation 
of any of the provisions of this-Agreement. 
In witness whereof the parties have caused this 
Contract Mining Agreement to be executed on the day and year 
first set forth above. 
The term of the agreement shall be for a one year period ana 
shall continue thereafter until cancelled by ei the2·· party 
giving 45 days notice of termination to .the other par1:y. 
CONTRACTOR WESTBURY COAL MINING PARTNERSHIP 
J. s. & IC. Corporation By: Seaboard Mining cOrj,oratioD 
General Partner 
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(e) Total deposits fer quarter (Including final deposit made for quarter) • 
5 Overpayment from previous quarter • • • • • • • • • • '. • • • • • • 
6 Total deposits (item 4(e) plus Item 5) • • • • • • • • • • • • • . • , 
I 
f U!e to iiq:uri !:r.ch:~ 
( TaAe!i for 1980 
T 
Ff 
-· FD . 
fP I I . 
-I I 
I 
T . . 
If address is 
different from 0 prtor mum, check here,... 
... Tu IRS llo. 
11% 49 
._,. .. 
--------· ····· ·------
62 
S,pL .. 
63 
~lb.! 1. lb. 66 
~lb. 
l~Jb. 
....... -·-·---·--
67 5. lb. 68 
(*). 
-40 
(•) 61 
·69. 
14 
7 Undeposlted taxes due (lt.m 3 less Item 6: this mould be $100 or lets). Pay tD Internal Revenue Service • :;. 
Nata: If undapoattad taxes due at the end of the quarter are more· than $100, the entire balance 
must be ctaposfted. Thla deposit must be entered In the deposit schedule abcMt In Item 4(d). 
B If item 6 is more than item 3. enter excess here .... $ • and check If you want It ·o applied to your next return. or Cl refunded to you. 
~ If not liable for returns in IUCCHding quarters. write "'FINAL" here .... and return this form to yoL:r Internal Revenue Service Center. 
Juer penalties of perJury, 1 declare tllat 1 llan eumtnld tltia Nturn. tncludint KCIIInlpPJinJ xbedulel and ltltetnents, aad to Ult beft of my kiiOWied&l and tleltef, it 11 true. conect ar.~ comr-l~rlt 
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ntte (o.ntr • .t.c.) ._ ) Date._ 
rnal Reven c Service Center (See_last item of instructions. "Whe:!; fu Fi!r-"' .,.,~ ... 
• I t 
~ 
Form 720 uepartment of the Treasury-Internal Revenue SeN1ce ( 
CRev. Novemof.'r 19~"' ._9uarterly Federal Excise Tax Return 
,. ... 
.• .,reprinted. 
(II not 
correctly 
printed, 
ple1se 
chan2e.) 
L 
·Facilities and Services Rate Tax 
Toll telephone service • • • • 
Teletypewriter exchange service 
local telephone service • · • • :) 2% ··-·················· 
IRS 
No. 
22 
Transportation of persons by air • 
Use of international air travel facilities • 
Transportation of property by air • 
Policies Issued by foreign insurers 
Manufacturers 
Coal: 
a Underground mined @ SO¢ per ton • • 
b Underground mined @ 2% of price per 
ton 
c Surface mined @ 25~ per ton • 
d Surface mined @ 2% of prfc:f perton • • 
Truck and trailer chassis and bodies: tractors 
Parts or accessories for trucks. etc. • 
26 
27 
5% 
t 
t . ................ 28 
(•) .................... . 30 
• • ---····--·········-··· 36 
Fishing rods, etc.. and artificial lures. etc. . 10% 
Bows and arrows • 11% 
····-·-·----·····-···· 39 
····---------····-·--· 33 
·--·-···-----···-----· 48 
. -·····-······· ·---·- 41 
·······--------------· 44 
Manufacturers-Con. 
Gasoline (manufacturers tax) . 
Gasohol (s~ instructions) 
I 
Alcohol sold as but not used as fuel . 
Lubrfcatinl oil • • • • . • 
Rtrefined lubricatinl IJil (JH instr ) 
l highway veh•cle type . Tires laminated • • • • other . • • . . 
Inner tubes 
Tread rubber (camelback) • 
Fuel economy (attach Form(s) 6197) • 
Retail and Use Taxes 
Diesel fuel and special motor fuels . 
Inland waterway fuel . 
Fuel used ·in l Fuel other J · 
noncommer· than gasoline • · • 
clal aviation Gasoline (retailers ta'l() 
Rate 
4~ gal. 
c·> 
6~ gal. 
10~ lb.l lt lb. 
5~ lb. 
IOC lb. 
5¢ lb. 
(•) 
(*) 
4t gal. 
t 
t 
I Use to Report Excise · Taxes for 1980 
T ' 
FF 
FD ·-
FP I 
I 
T ~--I I 
If address is 
prior return, 
different from [}' 
check here~ 
Tax 
62 
5!.:. 
6l 
66 
67 
68 
................... ···-·· 40 
.......................... 61 
·····--······--.········---
64 
69 
. 14 
Pistols and revolvers 
Flrearrns 
Shells and cartridges 
10% 
11% 
11% 
Crude Oil Windfall Profit Tax 
Quarterly return (Attach Form 6047) ((••)) ........... ··········-····1
5
5
2
0 
•. ................. ... 46 
1
_A_n_n_u_a_l_r_et_u_m _ • ________ ......,:_..;....;_ 
32 
49 TOTAL TAX (Enter here and •n Item 1 below.> •• l,,_ _ ... ~ .. ~-?":..:.1..,.· ....... 1 77;._""~;....&:");.;.· .... -1 Total tax. (Before malcing entries in items l to 9. complete your total tax above.) • _4 " .., 2:.. -· 
2 Adjustments. (See Instructions. Attach statement explaining adjustml!ftts.) • 
3 Tax as adjusted. (Item l plus or minus item 2.) . I 
-to,~-.c.;v-
~~~~~~ ~! .. '?,~.· ~~?~:~ 
:==========:-'=- -z l.f/) '"- -~=====:===========: l~»»'tf.;;;z~r.::J.~t~r{i/0.. 7¥0.1~ ~--~~~~~~·~-~~-----~' ,...-. . 
(c) Total liability for quarter • • ~ '- a. 7. ')' 0 ·-~-~{.3fr~~.:~;tM. :·< . -~.:;. · / · ·. · 
(d) Final deposit made for quarter (see note under item 7) ~- . .l'_....;..:.;.d-z;.;.o7;..;.o.:-...-, ___ .;..7_y_L __ ,-_-/~(,.;.;..._......__, 
(e) Total deposits for quarter (including final deposit made for quarter) . J c. :J 7 v D 
I-' I.- ? t) 
., ... ,~ gress IS cons•dtring 
_, 
..... ,. leg•slation which 
~- would extend these ~/1 
taxes. See the at· 
.}:. tachttd notice ·for v~) information on re· 
~~~~ porting and pay· ing • aircraft·related 
~, taxes. ;~ ... 
~ 
... 
.·.· ... · 
~: .. 
'/: . .,_ ~ 
/ 
..... 
5 Overpayment from previous quarter • • • :. ·. 
6 Total deposits (item 4(e) plus item 5) • • )II _;:c, :; 7 '/ c_} 
7 Undeposited taxes due (item 3 less item 6: this should be $100 or less). Pay to Internal Revenue Service . )II 
Note: If undeposited taxes duo at the end of the quarter are more ·than $100. the entire balance 
- ;.) 
must be deposited. This deposit must be entered In the deposit schedule above in item 4(d). 
8 If item 6 is more than item 3, enter excess here .... $ and check it you want it: '[j applied to your next return. or 0 refunde.S to vou 
9 If not hable for returns in succeeding quarters. write ''FINAL .. here .... and return th•s form to your Internal RevP.nue ServtCI- Centt>~ 
Under penelt•es ol per1urr. I dcelere tllet I hevr cxemtned this return, 1ncludinc eccompanrm1 schedules end statemenl$, and to tile best ol m~ llnowltdit end btlltl, '' IS true, correct ana com~l"'~ 
Si,111ture • ,.. / 
/.:' 
Title (Owner. etc.) • /·Jtu~·"--A.',. Det• ~ I - _. 1 C • 
Form 720 ;~, ... ~ 1-F' 
144 
, . .. . ..... :,..; 
-
' 
( I 
f ·c:: I! t:i!!!~ 
)' . ~ r:ar..:, 
-~~~~~. 
e~~:·;-:-y!!" 
iO: en\ .iicatiG:. 
n~mber, and 
ulend.ar 
IO 54-1074831 MAR 31,1981 054 A 
J S & K CO~L CORP 
SUITE 1 106 SUFFOLK RICHLAND5 q~aner .of ~;; 
r~•urn. 1f 
r.o! preprinted. 
(If nol 
correctly 
printed, 
pluse 
chlnee.) 
l 
facilities and Services 
Ton telephone service • • • • • • .: } 
Teletypewriter exchange service • 
Local telephone setYice • • • • • • 
Rata 
2% 
Tax 
VA 24641 
1: · Manufacture.._con. 
22 Gasoline (manufacturers tu) • 
-Guohol (see IDJttuctlons) 
So/o ---·-·----··-··-· 26 
_j 
TraMportation of persons by atr • .. • • 
PoUcies iuutd · br foNien Insurers • • • 
Manufacturers ··-:(~J •. , ·-·- 30 lubricatinc oil ~ • • .• • • • · -....,.,_._.....__ oD c .. iftltt.} 
Coal: gj~ .·~ 
,., ~· .... 
. ,. ....... • r· ,. •. 
>- .. i·!1s;;~~~~~,~~~;"·: 
T I 
·---FF 
r-FD------------r----I-FP-------i-1--------:-
t--------i~ T t 
If address Is 
different from 
prior return. 
check he~~ D 
Ta IRS 
.... 
·-------·M----- 62 
. M. :~..:.:..--·----·- 51 
"·-. ··-"·-·----····-.; 63 
a Underground mined @ 50¢ per ton • • ~~ --·-·---·------· 36 .. ~ · · { highway •ida we . . 9.75' lb.} . . . , 
b Unc:tergroumt mined @ 2% of price per 
ton • • • • • • • • • • • • i~ ;J7.lr!l.__~-~- 37 
c S~rface mined @ 25~ per ton • • • • $.'¥/Z ·-·---------- 38 
d Surf11ce mfned @ 2% of price per ton • • (*) ----------- 39 
Truck and trailer chassis and bodies; traetors 
Parts or accessories far trucks. etc.. • • • 
Fishing rods, etc., and artificial lures, etc. 
Bows a-nd arrows • • • • • • • • 
Pistols and revolvers . . . . . . . 
10% 
8% 
10% ··-------· 41 
11% ·---- 44 
10% 32 
TINS laminated • ·• . • • • • 
. '. -~ ... ~ ... '~ . 
.Inner tuJ:M!s • • .• . • . • • • • • 
TrueS .nmber (camelback) • • • • 
Fuel economy (auach Form(s) 6197) 
Retail and Use Taxes 
Diesel fuel and special motor fuel• • 
tntand. waterww) fuef '":' • • • • 
Cnade Oil Wlnclfafl Profit Tax 
Firearms • • • • • • • • • • • 11% ----------·-·----··· 46 Quarterty return (attach Form 6047) 
Shells and. cartridges • • • • • • • 11% 49 · Annuaf return • • • • • • 
• See mstruet1ons on pages 2 and 4. 
1 To~al tax. (Add the amounts fn the tall!: columns above and enter the total here.) • • 
2 Adjustments. (See Instructions. Attxh statement explaining ltd;u.trnenta.) ~ • • • 
3 Tax as adjusted. (Item l plus or minus item 2.) • • • • • • · • ~· • • •· 
Flrst 
Month 
Second 
Month 
Third 
Month 
(d) Final deposit made for quarter (see note under item 7) • • • • • 
(e) Total deposits for quarter ~including final deposit made for querter). • 
5 Overpa)·ment from previous quarter • • • • • • • • • • • • • ~ 
1- lb. 
4.175t!:lb. -:-~·---~- ~: 
1~ tb. _____ ;:_ ______ ____. 67 
68 
40 
61 
·--··---~:_________ 64 
---·---···-·--·-·--·-· 50 52 
6 Total deposits (item 4(e) plus Item 5) • • • • • • • • • • • • • • • • ::. 
7 Undeposited taxes due (item 3 less Item 5; this ahould be $l 00 or less). Pay to Jntemal Revenue Service • )r 
Not•: If undepot.lted taxes due at the- end of the quarter ere more thlln $100, the entire balance 
mutt be 'deposited. lbls deposit mutt be entered In the deposit schedule above In Item 4(d). 
8 If item 6 is more than item 3. enter excess here ..... $ and ct&edc Jf you wa"t Jt: CJ applied to your next retum. or D refund~d to you. 
9 If not liable for returns in succeeding quarters, write ••fJNAL11 here ~ and retum this form to your lnternt~l Revenue Service Cef't•:". 
Under pen11tcea of per11U)', I declare thlt I trtw eaamu1ed 11111 retum, indudjaa ~tn11Ch1dul .. aftd ltlltrneAll, an4 to tile test of"'' kiiO'IIi•d&• 8ftCI belief, it is true, correct etoC: comp·. 't . 
. D••• ~ c;t -;; -,1~ I 
Fo:m 720 { ·_,.. · 
• 
. " ( 
D•P8rtment of the Tr .. sury-lntemal Revenue S.Nice 
·~~rly. Federal Excise Tax ~eturn I Use to RepOrt Excise· _Taxes for. 198~ 
..... . -
T. . ! 
.............. ,. __ FF 
Pluseentar 
rour name, 
address, 
employer ~FD=----------~ FP" .,.~ : 
·I . 
T 
L ":· : .;··.~ If ldclreu.ls 
prior .retum, · · different ,..,. D
c~~·~: 
Facilities and Services 
Toll telephone service • • • 
Teletypewriter uchen1e M1Vice 
Local telephone service • • • 
Transportation of persona by • •. ·., •• 
Policies issued by forelp insurers • · • 
~!!~:!f2!t!!~ 
Coel: ~ .. 
iS Underground mined a 50' per 'tan ; ~ ~ · 
'• .· I· t 
b Under,round mined @ 2% ~ ~ per 
ton 
li.; ••• 
. . . . . . . . . .. . ~ ' 
c Surface mined @ 25¢ per ton·~ .• •. ,,. 
d Surface mined@ 2% ol price pe;ton. ~. 
Truck and trailer chassis end bodiM(tr~ctors­
Parts or accessories for trucJcs, etc.·. :. • 
Fishing rods, etc., and •fid•l lanta, ...... 
Bows and arrows .• • 
Pistols and revolvers • 
Tu •• 
•• 1···--··-···--···-~·-···1 22 
1--~··.'·····-··········1 ~ 
30 
, __ ,..,... ••••.•• _ .. ____ , ,36 
·-............................ 37 
38 
39 
33 
·--·-··,··········-·,····1 48 . 
1···---···-····-··1 41 
··-······--····· 44 1-----·-····---··-1 32 
Manufacturers-Con. 
Gaaotine (menufcurera tax) • 
Gelsohol (a" IMtructiOnl) 
Alcohol sold as but not used es fuel • 
Lubricatina on • • • • • • • 
Rerefined lubricating· oil (see IMtr.) 
-~ r ~~ .. vehicle tJINt· • 
• .. t·-!111··........ . . . . • . ·. .. 
. ~ · .... ·.· .... 
Inner tUlia · • • · • • • • • • 
~rud ""*' (camelbeck) • • • • • 
Fuel ~10my ~~ Form(s) 6197) 
Retail and UM Tues 
Dinel-tu.l and sp~eiel mator fuels • 
Intend .,_., fuel • • • • • 
Crude Oil Windfall Prdt Tu 
Querteity retum _ (attM:b Form 6047) 
Annual Ntum • • • • 
EnvJronlftental Taxes 
Petroleum 
Chemicm 
1 Total tax. (Add tho amount In.,.. tu COIU!"ItS''alove alld ent.r the ~I,.,..) • 
2 Adjustments. (S.. lnatructlona. Ataclt. ...., ... ,.,,.. 8djustmemt.) • • • 
3 Tex as adJusted. (Item l plua 01 ll'llftut Item 1.) . • ~·~ 
First 
Month 
(e) Total deposits for quarter (lncludlna final depoalt 1Md1 for quarter). 
!5 Overpayment from previous quarter • • • • • • • • • • • ~ 
(•) 
(•). 
... .... 
(•) 
6 Total deposits (item 4(e) plus item 5) • • • • • • • • • • • ~ 
7 Undeposited taxes due (item 3 less Item 6: this should be SlOO or less>. Pay to lntemal Revenue Setvlce. • • )II 
Ta liS ... 
62 
1-······-·---.:--···1 '!51 . 
61 
-67 
68 
40 
.·• :. 
' 
.. 
61 
64 
.. 
·t· 
50 
~2 
.. 
·~ I • 53 
84 
Note: If undeposlted texts due et the end of the quatt8r are more than $100, the entire balance -.. 
must be deposited. This deposit must be entered in the deposit schedule ebove In item 4(d). 
8 If item 6 is more than item 3, enter excess here .... $ and check If you want it: 0 applied to your next return, or D refuftded to you. 
9 If not liable for returns in succeeding quarters, write "FINAL" here 111- end return this form to ~ur Internal Revenue Service Center. 
Under penalties of perjury, 1 dclare tllat'l biW eiUIIned ttlfa retum, '-ludlnaeccompenyifiiiChcduln and mttmllltl, and to tile best of _, nowllclp and btiW, It II true, correct aad ~ • 
......... ~ ~ #.~2~ty . , ... ~ ..... ,~ fl~ -~ t.,tJ-ll_-FI 
- Form 72() ·(Rev. 3-41) 
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( 
WHITE, ELLIOTT S BUNDY . 
ATTORNEYS AT LAW 
SUITE 300,00MINION NATL.BANK BLOC. 
601 STATE STR.EET 
( 
I' 
JACKSON S. WHITE, JR.. 
JAMES WM. ELLIOTT, JR.. 
JOHN S. BUNDY 
POST OFFICE BOX 8400 
BRISTOL, VIRCINIA 24203-8400 ABlNCOON OFPICE 
160 EAST MAIN STR.EET 
POST OFFICE BOX 500 
ABINGDON, VIRGINIA 24210 
MAR.K. M. LAWSON 
HOWAR.O C. McELR.OY 
JAMES R.. HODCES 
K.UR.T J, POMR.ENKE 
(7031 466-8400 
.. 
November 23, 1982 (703) 628-9515 
Rhea F. Moore, Jr., Esq., Clerk 
Circuit Court of Tazewell County 
Tazewell, VA 24651 
Re: Westbury Coal l.fining Partnership v. J.S.& K. 
Coal Corp. 
Our File No. 1151-LM-8 
Dear Rhea: 
At the conclusion of a hearing before Judge Powell on 
Thursday, November 18, the Court granted leave to plaintiff to 
submit a copy Qf plaintiff's Exhibits 3 and 4 in lieu of the 
originals. Enclosed you will find such copies to oe inserted in 
the Court's file. 
If you have any question about this matter, pl~ase advise. 
MML/bj 
xc: John W. McClintock, Esq. 
Enclosure 
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Filed in the Clerk's· Office Circuit Court of 
1 azewel1 County, Virginia. 
A&u~, (.) !( 191!::. 
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88-28~ 
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-
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~----~ 
"'\-\;ESTBuRY CoA.L 1\fiNING 
DRAW'ER 40-A. 
ARTNERSRIP 
NO. 8 GATEW' AY SHOPPING CENTER 
RICHL.,\.NDS. VA.. 24641 
.... -
f.: 
. : 
~q·~~~ 
AND TRU~ 1' COMPANY 
RICHLANDS. VIRGINIA 24641 
..... 
_Msy __ 2_o_-.a19 so 
. . 
. . ... 
~ f-. J ,_. ~ •• • .JI\, ••':. ~I 
68-265 
514 
PAY._ ..... F.._ii'=-t=:y_~s;;..e;;....v_e~n;_t...;.;h;;;;.o~··u;..;;;s;.;:an;;;;.d~,~t;.;.;w~o...;h;;.;lm~d~r-=.ed~&::..~..;:e:.=:i:gh::..t;;;:!y:__:t~w~o . ...:· &=.:\;..:9~4/t..l=:OO:.::...-___ · _.DoLLARs $ 57-,282.94 
r ... -- ... ··-·I · __ · .. '..... . · . 
TO 
THE 
ORDER 
OP 
J.s. & x. 1-ti.ning 
. M::..r 2 1 ao 
• 
' "'-~·---· -~ ... .,....~~ 
~ ....... 
~.. : ~ . ... 
. : &r.·t~: 
SEABOARD MINING CORP. 
GENERAL PARTNEU 
/...<;:: . 
... -----· ------:-:-
0
-•_: o_s_~_t._D....,...2 '!'!!!I;!:!!IS~?!!I•:il!!!!:!!!:~=-=:e:ICI=::::a:::z:=:==:z::::::::a:::':z:, _Oi:Oi::::O::i5c?:S:2 8:::UC2i2iq=r..:=':$.t,J 
. .__. ____________ ~ 
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~,-:.-~~~~........._-....-.;w.;,~~~~~~........._---~--=-
1 WESTBURY COAL MINING PARTNERSHIP ~~ gjJ 55 4 4 ~ 
• DRA "YER 40-A. AND TRUST COMPANY 
I
{ . NO. 8 G.A.TEW' A.Y SHOPPING CENTER RICHLANDS. VIRGINIA 24641 
RICHLANDS. VA-. 24 641 
.--··--- ·-- - ~-= •· -.-J ...un~e;;.....;;;4.....__-AJg_So } D :.-: :· . . . . : ;~ : ·~ 
~ 
S14 
I ' t •• ;,... .. _~ ..... ··-·- ... :· PAv.-.-F.zo~rt=-vo~--~S~e~v~e~n~&=-· ss,2ev~e~_ n:.;.._~h~_ un~d!.:!::r:s:!e~d.J:&&_t~-,~-lena-Jt!lY::...££~1 V:!§.e-?~~;;;.-· ~5~6~/:.:l&Ot::-=f_::····::·i·::·· •=~ ±-;·=· =:......._ 
. r - - - DoLLARs$ 47,725.56 t-;-· 
TO 
THB 
ORDER 
OF J .s. & K. 1-fining Co. 
• 
.. 
\ JU1l0 6 80 
!we 
j'l. 
vL' · ~ •. 
.. ,. 
OA.RD MINING CORP. 
: GENERAL PARTNER 
,o'QOOI.?? 2 5 Sb.•' J 
I a y- :qc::; :: If = !.,'2;r 
~· 
~~ 
WESTBURY CoAL MINING PARTNERSHIP 
DRA. ""ER 4 0-A. 
NO. 8 GA.TEW' A.Y SHOPPING CENTER 
RICHLANDS. VA. 24 641 
~~4gj-.l 
AND TRUST COI\IPANY 
RICHLANDS, VIRGINIA 24641 
June 20 19 80 
!"\~.,. .. ~.,., 
'- ,....._,' ' oP...,.. 
r I i '\~' '.; • . · .. r .. · .. _ ~ 
5589 
68-265 
514 
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TO 
THE 
ORDER 
OF J.S.K. Mining 
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i '3·~· . .....,. __ 
ZEZ 
·-.. ~ ,. 
)o."'f· 
.:·· 
I 
j ''\'ESTBURY COAL 1\:IINING p AUTNERSIIIP ~~~--~ 5678 } DRA.,VER 40·A 
XO. 8 GATEW' .A Y SHOPPING CEl\'"fER 
RICliL.1!\TJ>S, 'lrA. 24641 ·-· -
t -. ( 
. r,- .. 
• t ~ IV···- · • . .... 
RICHLANDS, VIRGIN~ 24641 
~ 
514 June Z7 19 80 
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5735 'l 'VESTBURY COAL 1\{I~!NG ~ .. RTNERSIDP 
TO 
TilE 
ORDER 
OP 
. . 
J.S. & K. Mining. 
.. 
" 
~otL ~f!8aJ 
AND TRUST CO)IPANY 
RICHLANDS. VIRGINIA 24041 
~ 
July 21 19 80 514 
SEADOARD MINING CORP. 
GENERAL ~4-RTNER 
11·2&~ ~ .. •··. ·::~ ~ 
_.__...,. ______; 
.. 
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•••  
. . 
• 
WESTBURY CoAL MINING P A..RTh~RsHIP 
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